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I am pleased to report to my colleagues 
that Federal assistance is serving a very 
worthwhile purpose in this fine insti
tution. 

LJFTING RESTRICTIONS ON TRAVEL 
TO ISRAEL 

Mr. VIGORITO. Mr. Speaker, I ask 
unanimous consent that the gentleman 
from New York [Mr. BINGHAM] mayex
tend his remarks at this point in the 
RECORD and include extraneous matter. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from Pennsylvania? 

There was no objection. 
Mr. BINGHAM. Mr. Speaker, now that 

the shooting has stopped in the Middle 
East, a difficult period of uncertainty lies 
ahead. As I stated last week, I hope the 
U.S. Government will do what it can to 
insist that the parties directly involved, 
the Arab States and Israel, negotiate 
directly to achieve a permanent settle
ment. 

In the meantime, there seems to be 
no reason why the State Department 
should not lift restrictions on travel to 
Israel, as well as to those Arab States 
that have not broken relations with the 
United States. Israel is suffering eco
nomic stresses and strains brought about 
by the original Arab aggression, and sore
ly needs the foreign exchange which 
visitors from the United States can bring. 

There are many Americans who want 
to go to Israel at this time. In addition 
to those with friends or relatives there, 
others want to help with civilian jobs 
left undone because of Israel's mobiliza
tion. Finally, there are many who are 
anxious to go for religious reasons. For 
the first time in two decades, there is 
access for Jews to religious sites in old 
Jerusalem. 

. There may be some danger involved 
in such travel, but this is a risk which 
those who wish to travel can properly be 
allowed to assume. Travel to and within 
South Vietnam would seem to be far more 
dangerous and yet there are no restric
tions on civilian travel to South Vietnam. 

I have no doubt that travel restrictions 
to Israel and at least some of the Arab 
States will be lifted within a matter of 
weeks, long before there is any perma
nent settlement. I hope that the State 
Department will move quickly and take 
the action now. 

NATURAL BORN CITIZEN 
Mr. VIGORITO. Mr. Speaker, I ask 

unanimous consent that the gentleman 
from Texas [Mr. DoWDY] may extend 
his remarks at this point in the RECORD 
and include extraneous matter. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from Pennsylvania? 

There was no objection. 
Mr. DOWDY. Mr. Speaker, for a num

ber of years, I have heard and read the 
discussions, pro and con, regarding the 
meaning or construction that should be 
placed on the phrase, "natural born 
citizen," as used in the U.S. Constitu
tion, limiting eligibility for the office 
of President. 

This has been a recurring discussion, 
as various persons, born outside the 
United States, of U.S. citizen parentage, 
have been mentioned as possible candi
dates for the offices of President and 
Vice President. The question is aaain 
current. 

I have never undertaken to brief the 
question, but have read most of the 
papers, articles, essays, and briefs that 
have been written about it over a period 
of many years, including some prepared 
prior to my lifetime. 

I have just recently read an unpub
lished essay or brief on the meaning of 
the phrase as it may apply to a current 
prominent possible candidate for the 
office of President, the same having been 
written by the Honorable Pinckney G. 
McElwee, of the bar of the District of 
Columbia. As it is not otherwise avail
able, and may be of interest to the Mem
bers of this Congress and others, I would 
incorporate in the RECORD as a part of 
my remarks, that it may be easily avail
able for consideration with other disser
tations on the subject, to shed whatever 
light it merits: 

NATURAL BORN CITIZEN 
(The meaning of the term "Natural born 

citizen" as used In clause 4, section 1 of 
Article II of the Constitution of the United 
States relating to ellglblIlty for the Office 
of President, by Pinckney G. McElwee of 
D.C. Bar.) 

Mr. George Romney, present Governor of 
the State of Michigan, has been frequently 
mentioned In recent news media as a pro
spective candidate for the Office of Presi
dent of the United States In 1968. According 
to "Who's Who" he was born In Chihuahua, 
Mexico, on July 8, 1907. A question exists 
whether he would be eligible to be Inaugu
rated, If he should be elected to the Presi
dency because of a specific requirement of 
the Constitution of the United States that 
the President be "a natural born citizen". 
The answer to this question should be found 
In advance of the party nominating con
ventions, not only In respect to his abll1ty 
to serve If elected, but also because of the 
effect that the existence of such question 
would have on the outcome of an election, 
If he became the nominee of a party. 

The Constitution of the United States 
was adopted In 1789. In the 4th clause of 
section 1 of Article II It provides: 

"No person, except a natural born citizen, 
or citizen of the United States at the time 
of the adoption of this Constitution, shall 
be eligible to the Office of PreSident; neither 
shall any person be eligible to that office 
who shall not have attained the age ot 
thirty-five years and been fourteen years a 
resident within the United States." 

The language used In the Constitution 
must be construed with reference to the 
English Common Law. As stated In I Kent's 
Commentaries, par. 336: 

"It Is not to be doubted that the Consti
tution and laws of the United States were 
made In reference to the existence of the 
common law .... In many cases, the lan
guage of the Constitution and laws would 
be inexplicable without reference to the com
mon law; and the existence of the common 
law is not only supported by the Constitu
tion, but It Is appealed to for the construc
tion and Interpretation of Its powers." 

It has been frequently held by the U.S. 
Supreme Court that the language of the 
Constitution cannot be properly understood 
without reference to the common law. Moore 
v. United, States, 91 US 270 (274), United, 
States v. Wong Kim Ark, 169 US 649 (654), 
Smith v. Alabama, 124 US 478. It was stated 

In Moore v. United States by Justice Brad
ley In a unanimous opinion, page 274: 

"The language of the Constitution and of 
many acts of Congress could not be under
stood without reference to the common law." 

It was stated In United States v. Wong 
Kim Ark at page 654: 

"The Constitution of the United States, 
as originally adopted, uses the words 'citizen 
of the United States' and 'natural born citi
zen of the United States'. By the Original 
Constitution, every representative In Con
gress is required to have beeri 'seven years 
a citizen of the United States' and every 
Senator to have been 'nine years a citizen 
of the United States' and 'no person except a 
natural born citizen or a citizen of the United 
States at the time of the adoption of this 
Constitution, shall be eligible to the Office 
of President'. The Fourteenth Article of 
Amendment, besides declaring that 'all per
sons born or naturalized in the United States 
and subject to the jurisdiction thereof, are 
citizens of the United States and of the State 
wherein they reside' .... The Constitution 
nowhere defines the meaning of these words, 
either by way of Inclusion nor of exclusion, 
except Insofar as this is done by the afilrma
tive declaration that 'all persons born or 
naturalized In the United States, and sub
ject to the jurisdiction thereof, are citizens 
of the United States'. In this, as In other 
respects, It must be interpreted in the light 
of the common law, the principles of history 
of which were fa.mil!arly known to the 
framers of the Constitution. Minor v. Hap
persett, 21 Wall 162, Exparte Wilson, 114 
US 417, 422, Boyd v. United States, 116 US 
616, 624, 625, Smith v. Alabama, 124 US 465. 
The language of the Constitution, as has 
been well said, could not be understood 
without reference to the common law. 1 Kent 
Com. 336, Bradley, Jr. In Moore v. United, 
States, 91 US 270, 274." 

The cited provisions ot the 14th Amend
ment had a purpose to enfranchise the re
cently freed negro slaves, whether they were 
native born or naturalized. The purpose was 
to make non-citizens citizens. It did no more 
than establish citizenship where none previ
ously existed. It did not even purport to make 
a foreign born citizen a natural born one. 

In Smith v. Alabama, 124 US 465, at page 
478 Justice Matthews stated: 

"There Is, however, one clear exception to 
the statement that there is no national com
mon law. The interpretation of the Consti
tution of the United States is necessarlly 
influenced by the fact that its provisions are 
framed in the language Of the English Com
mon law, and are to be read In the light of 
its history." 

According ·to InformBition furnished to me, 
which I have no reason to doubt, facts re
garding the birth and citizenship of Mr. 
Romney are as follows. His grandfather was 
Miles Park Romney. In 1885 he left his family 
In Arizona and moved to Chihuahua, Mexico. 
One of his children was Gaskel R. Romney, 
born In the United States In 1871. He did not 
accompany his father to Mexico, but followed 
and with the family joined him in 1887, 
Gaskel R. Romney being then 16 years old. 
Gaskel R. Romney was married to Anna Aure
lia Pratt In Mexico about 1898. They had 4 
children, born In the State of Chihuahua, 
Mexico: George, the 4th child, being born 
there on July 8, 1907. This family then moved 
to El Paso, Texas, where the 5th, 6th and 7th 
children were born. 

It w!ll be seen from the foregoing that Mr. 
George Romney was born in Chihuahua, 
Mexico of an American born father and by 
virtue of the birth and citizenship of his 
father in the United States, George was born 
with dual citizenship, being a citizen of 
Mexico by birth and becoming a cltizen of 
the United States at birth automatically by 
naturalization pursuant to the Act of Con
gress granting automatic natUralization in 
such circumstances. This type of American 
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citizenship is a qualified one and requires an 
election on his part upon arriving at his 
majority, or within a reasonable time there
after. In reReed, 6 F S 800, State v. Jackson, 
65 A 661, Ludlam v. Ludlam, 26 NY 371, Van 
Dyne on Cit. 38. Mr. Romney appears prob
ably to be a citizen of the United States. But, 
the queStion under consideration is not one 
of simple citizenship but rather, whether he 
is a "natural born citiZen" as prescribed in 
the Constitution of the United States for the 
Presidency. 

The Constitution Itself does not define the 
term natural-born citizen. At the time of the 
adoption of the U.S. Constitution, under the 
common law, the terms native born citizen 
and natural born citizen were synonymous, 
but, the customary usage was to refer to such 
type of citizenship as "natural born" Instead 
of "native born." 

The words "natural" a-nd "native" are 
both derived from the latin word "natus" 
meaning birth. Blackstone's Commentaries, 
Chapter X, defines natural-born subjects as: 

"Natural-born subjects are such as are 
born within the dominions of the crown of 
England; that Is, within the IIgence, or, as It 
Is generally called, the allegiance of the king; 
and aliens, such as are born out of It." 

The first definition of the word "natural" 
In Webster's Dictionary Is "of, from, or by, 
.blrth." Literally translated both "natural
born citizen" and "native-born citizen" 
mean citizen by and from birth. Black's Law 
Dictionary defines "native" as "a natural
born subject or citizen by birth; one who 
owes his domlcUe or citizenship to the fact 
of his birth within the country referred to." 
Black defines "natural born" as "In English 
law one born within the dominion of the 
King." Black defines "naturalize" as "to 
confer citizenship upon an allen; to make a 
foreigner the same, In regard to rights and 
privileges, as If he were a native citizen or 
subject." Bancroft's History of the U.S. 
(1876) VI, xxvi, 27, states, "Every one who 
first saw the light on the American soil was 
a natural-born American citizen." 

There were several naturalization statutes 
enacted by Parliament which "declared" or 
"deemed" persons born outside of the 
dominions of the King, whose parents were 
subjects, to be subjects. 29 Car II Cap. 6 
(1676) related to children of subjects born 
during "the late trouble" In foreign countries 
between June 15, 1641 and March 24, 1660 
and required such person to receive the 
sacrament and take an oath of allegiance 
and file a certificate with a court. 7 Anne 
Cap V, par. 31 (1708) naturalized foreign 
born protestants of natural-born subjects by 
providing they shall be "deemed" natural 
born subjects, 4 George II Cap XXI (1731) 
repeats the Act of 1708 In 7 Anne; and again 
in 13 George III Cap 21 (1773) repeats the 
same naturalization act. All of these statutes 
of naturalization demonstrated that the 
citizen by birth was the genuine "natural 
born citizen." As stated in Van Dyne on 
CItizenship of the United States, pp. 32: 

"It was almost universally conceded that 
citizenship by birth In the United States was 
governed by the principles of the English 
common law. It Is very doubtful whether the 
common law covered the case of children 
born abroad to subjects of England. Statutes 
were enacted in England to supply their 
deficiency. Hence, it was deemed necessary 
to enact a simUar law In the United States 
to extend citizenship to children born to 
American parents out of the United States." 

Statutes 11 and 12 of William III, Cap 6 
(1700-1707) was a statute to permit Inheri
tance of children born outside of the King's 
realm and dominion of his majesty's natural 
born subjects as though such children "had 
been naturalized or natural-born subjects." 
(See McCreary v. Sommerville, 22 U.S. 354 
I.c.356,357), 

Generally, when we speak of the English 
Common Law we mean the lex non scripta 

or unwritten law as defined by Blackstone. 
that portion of the law of England which is 
based, not on legislative enactment, but on 
Immemorial usage and the general consent 
of the people. Levy v. McCartee, 31 US (6 
Pet) 102. As stated in the latter case, "It Is 
too plain for argument, that the common law 
Is here spoken of, In Its approp~late sense, 
as the 'unwritten law of the land, Independ
ent of statutory enactments:" In Bouvier 
Law Dictionary it Is stated In respect to 
common law, "Those prinCiples, usages, and 
rules of action applicable to the government 
and security of persons and of property, 
which do not rest for their authority upon 
any express or positive declaration of the wlJl 
of the legislature." CIting 1 Kent Com. 4.29. 
It should be borne In mind that the English 
common law did not become the common 
law of the United States. But, the English 
common law Is referred to In explaining the 
meaning of the language used by ·the framers 
of the Constitution who were famlllar with 
Its terminology. Thus, In determining the 
meaning of the term "natural-born citizen," 
as used in the Constitution, we should In
quire what the language meant to the mem
bers of the Constitutional convention, and 
not what the English common law and sta
tutory law was in all of its ramifications re
lating to the subject of citizenship. It Is clear 
that under the English common law this 
term "natural born" meant "native born", 
I.e. within the realm and dominion of the 
King. While naturalization and other acts of 
Parliament had afforded to foreign born allen 
children of English parentage certain rights 
to citizenship and Inheritance by being 
"deemed" to be "natural born" (I.e. "deemed" 
native born when not so born), stlll, the fact 
remains that the genuine "natural-born" 
citizens were the "native-born" citizens. It 
was this genuine "native-born" citizen 
(rather than one who was not. but by act of 
Parliament was "deemed" to be) to which 
the framers of the Constitution referred 
when they used the term "natural-born 
citizens" as one of the quallfications for the 
President. The English common law Is ex
plained In detail in Calvlns case, 7 Coke 1. 

In Wong Foong v. U.S., 69 F 2d 681, the 
court said: "Under the common law of Eng
land a child born abroad of a father who Is 
a subject of England does not become a 
citizen of England." And In Weedin v .. Chin 
Bow, 274 US 657, I.c. 663, the court said 
"under the common law which appIled In 
this country, the children of citizens born 
abroad were not citizens, but allens." 

In Doe v. Jones, 4 T.R. 300, 308, 100 Reprint 
1031, Lord Kenyon stated: 

"The character of a natural-born subject, 
anterior to any of the statutes, was Inciden
tal to birth only; whatever were the situa
tions of his parents, the being born In the 
allegiance of the King, constituted a natural
born SUbJect." 

Shedd Ins v. Patrick, 1 Macg 535, I.c. 611 
(House of Lords) The Lord Chancellor 
stated: 

"I need not state to your Lordship that, 
Independently of statute, everyone born 
abroad Is an allen. I state the proposition 
too generally, because the children of Am
bassadors and some other persons were ex
cepted; but as a general proposition, all per
sons born abroad were allens. That state of 
law was Interferred with first by a very 
early statute .... In the reign of Queen Anne 
It was enacted by statute, passed for 'nat
uraJlzating foreign protestants' that chlIdren 
of all natural-born subjects born out of the 
lIgence of his majesty should be 'deemed,' 
'adjudged' and 'taken' to be natural-born 
subjects of his Kingdom." 

The case In re Guerin (Queen's Bench), 
37 Weekly Reporter 269, (Feb. 2, 1889) dealt 
with the term "natural-born" In the Extradi
tion Act Of ParIlament and the term "natlve
born" In an extradition treaty with France, 

It was contended by Guerin that a person 
born abroad of British parents was a "nat
ural-born" British subject within the mean-

~~~ ~if:~e ~i~~:,di~~~ge~res~:a~~t: io~a~~et 
Court stated: 

"The first question in this case In logical 
order Is whether Guerin Is a person to whom 
the extradition treaty with France appIles; 
and that depends on whether he can bring 
himself within the exception which says 
that "nat\~e-born or naturalized subjects" 
are exemi'>~,from the operations of the treaty. 
The onus of proving that he comes within the 
exception Iles on the prisoner. Now there 
are only two methods In which a person, 
other than a temporary resident in the 
kingdom, can acquire status as a British 
subject; viz, by naturalization or by reason 
Of the circumsta,nces Of his birth. I am un
able to draw any disti",?-ction between the ex
pression .'natura.l-born;' used in the Extraq,i
tion Act and 'native born' used in the treaty. 
It 1means a person who is a native by reason 
Of the Circumstances df his birth." 

In Dlcey's Confilcts of Law (1896) It Is 
stated: (pp.173). 

"Natural-born SUbject" means a British 
subject who has become a British subject 
at the moment of birth. 

"A naturaIlzed British subject means any 
British subject who Is not a natural-born 
British subject. (pp 175) Rule 22. Subject 
to the exceptions her~inafter mentioned. any 
person who (whatever the nationality of his 
parents) Is born within the British domin
ions Is a natural-born British subject." 

In the "comment" which followed it was 
stated: 

"This rule contains the leading principle 
of EngIlsh law on the subject of British na
tionality. 'Allegiance Is the tie, or lIgamen, 
Which binds the subject to the ltlng, In re
turn for that protection Which the King af
fords the SUbject'. But every person born 
within British dominions does, with rare ex
ception, enjoy at birth, the protection of the 
Crown. Hence, subject to such exceptions. 
every child born within the British domin
ions is born 'under the lIgence' as the ex
pression goes, of the Crown, and Is at and 
from the moment of his birth a British sub
ject; he Is, in other words, a natural-born 
subject." 

The exceptions mentioned are those whose 
fathers are allen enemies or ambassadors or 
diplomatic agents. 

In the case of Lynch v. Clarke, 1 Sandf. 
583, N.Y.), the Vice-Chancellor stated that 
he entertained no doubt "that every person 
born within the dominion and allegiance of 
the United States, whatever the sltuatlQn of 
his parents, was a natural born citizen." He 
added that "this was the general underst.anc;l
lng of the legal profession, and the univer
sal Impression of the pubIlc mind." 

In the case of Minor v. Happersett In the 
U.S. Supreme Court, 88 US (21 Wall) 162, It.he 
court said: 

"The Constitution does not In wordS, say 
who shall be natural born citizens. Resor.t 
must be had elsewhere to ascertain that. At 
common law with the nomenclature 01 
which the framers Of the Constitution were 
familiar, it was never doubted that all chil
dren born in a country Of parents who were 
its citizens became themselves upon their 
birth, citizens also. These were natives, or 
natural born citizens as di~tinguishe(1, from 
aliens and foreigners. Some authorities go 
further and Include as citizens children born 
within the jurisdiction without reference to 
the citizenship of their' parents. As to thiS 
class there have been doubtS, but never as to 
the first. For the purppse of tl).ls class It IS 
not necessary tos.Olve these doubts. It Is suf
ficient ffir everythlilg we now have to con
sider that all children born of citizen parents 
wlthUl the Jurisdiction are themselves. citi
zens. 

In the Dred Scott Case, 60 U,S, 393, I.c, 
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576 in his separate opinion. Justice Curtis 
stated: 

"The first section of the second Article of 
the Constitution used language "a natural 
born citizen." It thus assumes that citizen
ship may be acquired by birth. Undoubtedly. 
this language of the Constitution was used 
in reference to that principle of public law. 
well understood in this country at the time 
of the adoption of the Constitution. which 
referred citizenship to the place Of birth. 

The fourth clause of section 8 of Article I 
of the Constitution of the United States 
gives to Congress authority "to establish an 
uniform Rule of Naturalization ...... and 
Congress has established and frequently 
amended uniform rules for the naturaliza
tion of children born outside of the jurisdic
tion of the United States (I.e. aliens) in Sec
tion 1401 et seq. of Title 8. U.S. Code. To 
many It has granted automatic naturaliza
tion. provided timely advantage is taken of 
the rights by the person concerned. Exam
ples of these were persons whose fathers 
were citizens. later (1934) persons of whom 
either of the parents were citizens (not in
cluding illegltimates). and still later (1952) 
illegitimate children whose mothers were 
citizens. To other aliens having no Citizen 
parents the process of naturalization re
quired an application to and order of a fed
eral court. But. whether the naturalization 
be automatic due to citizen parentage Or by 
court decree for others. the fact remained 
that for all persons born outside Of the juris
diction 01 the United States a naturalization 
by authority of Congress has been required 
in order to become a citizen. Native born 
citizens hold citizenship by birth. U.S. v. 
Wong Kim Ark. Supra. 

In a recent case of the U.S. Supreme Court 
(Montana v. Kennedy. Attorney General, 366 
U.S. 308) It was held that the petitioner was 
not a citizen of the United States despite the 
fact that his mother was a native born citi
zen of the United States. The reason for the 
holding was that at the time of the birth of 
the petitioner in England the Act of Con
gress only authorized automatic naturallza
tlon for a person whose father was a native 
born citizen, but not a person whose mother 
had been a native born citizen. The Act of 
Congress was amended to include children 
of a mother who had lost her citizenship on 
March 2, 1907 (Montana v. Kennedy, supra) 
and again In 1934 (48 Stat 797) to Include 
children of any native born mothers. 

In U.S. v. Wong Kim Ark, 169 U.S. at page 
655, the court said: 

"The lunda mental principle of the com
mon law with regard to English nationality 
was birth within the allegiance, also call1ng 
'llgealty,' 'obedience,' 'faith,' or 'power' of 
the King. The principle embraced all persons 
born within the King's allegiance and sub
Ject to his protection. Such allegiance and 
protection were mutual-as expressed in 
the. maxim, protecti trahlt subjectionem. 
et subJectio protectionem-and were not re
stricted to natural-born subjects and nat
uralized subjects, or to those who had taken 
an oath of allegiance; but were predicable 
of aliens in amity, so long as they were with
in the kingdom. Children, born in England. 
of such aliens, were therefore natural-born 
subjects. But the children, born within the 
realm of foreign ambassadors, or the children 
of alien enemies, born during and within 
their hostile occupation of part of the King's 
dominions, were not natural-born subjects, 
because not born within the allegiance. the 
obedience or the power, or, as would be said 
to this day, within the 1urisdiction Of the 
King." (Thus, a child boni in Mexico of 
English parents was not a natural-born 
subject, despite his automatic naturalization 
by Act of Parllament). Later In the same 
opinion (1.c. 658) the court said: "It thus 
clearly appears that by the law of England 
for the last three centuries, beginning before 
the settlement of this country, and con-

tlnuing to the present day, aliens. whlle re
siding in the dominions possessed by the 
Crown of England, were within the allegi
ance, the obedience, the falth or loyalty, the 
protection, the power, the jurisdiction of the 
Engllsh Sovereign; and therefore every child 
born in England of alien parents, was a nat
ural born su.b1ect, unless the child of an 
ambassador or other diplomatiC agent of a 
foreign state, or an allen enemy in hostile 
occupation of the place where the child was 
born. 

"The same rule was in force in all of the 
Engllsh Colonies upon this continent down 
to the time of the Declaration of Independ
ence, and in the United States afterwards, 
and continues to prevail under the Consti
tution as originally established." 

The same rullng upholding American cit
izenship of children born in thc United 
States are found In 9 Op Atty Gen 373, and 
lOOp Atty Gen 328, 394, 396. 

The Act of March 26, 1790 (1 Stat 103) pro
vides In pp 104: "And the children of citi_ 
zens of the United States that may be born 
beyond the seas, or out of the llmlts of the 
United States shall be considered as natural
born citizens." 

In Osborn v. Bank, 22 US (9 Wheat) 738, 
l.c. 827, Chief Justice Marshall said: 

"A naturalized citlzeI:.· Is Indeed made a 
citizen under an Act of Congress, but the 
Act does not proceed to give, to regulate, or 
to prescribe his capacities. He becomes a 
member of the society, possessing all the 
rights of a native citizen, and standing, In 
the view of the Constitution, on the footing 
of a native. The Constitution does not au
thorize Congress to enlarge or abridge those 
rights. The simple power of the national leg
Islature, is to prescribe a uniform rule of 
naturallzatlon, and the exercise Of this power 
exhausts it, so far as regards the IndividuaL 
The Constitution then takes him up, and, 
among other rights, extends to him the ca
pacity of suing In the Courts of the United 
States, precisely under the same circum
stance under which a native might sue. He 
is distinguishable in nothing from a native 
citizen, except SO lar as the Constitution 
makes the distinction. The law makes none." 

Thus the Act of March 26, 1790 would be 
unconstitutional If It attempted to enlarge 
the rights of a naturallzed citizen to be equal 
to those of natural-born citizens under the 
Constl tutlon. 

Although it Is not within the power of 
Congress to change or amend the Constitu
tion by means of definitions of languages 
used In the Constitution so as to mean some
thing different than Intended by the framers 
(amendments being governed by Article V) 
an argument might be advanced to the effect 
that the use of Identical language by Con
gress substantially contemporaneously might 
be considered In later years by a court to 
refiect the same meaning of the same words 
by the framers of the Constitution; and 
under this argument to attach importance 
to the Act of Congress of March 26, 1790 
(1 stat 103). 

This argument fades away when It Is found 
that this act used the term "natural-born" 
through Inadvertence which resulted from 
the use of the Engllsh Naturalization Act 
(13 Geo. III, Cap 21 (1773» as a pattern 
when It was deemed necessary (as stated by 
Van Dyne) to enact a similar law In the 
United S'·ates to extend citizenship to for
eign-born chlldren of American parents. In 
the discussion on the fioor of the House of 
Representatives In respect to the proposed 
naturalization bill of a committee composed 
of Thomas Hartley of Pennsylvania, Thomas 
Tudor Tucker of South Carolina and Andrew 
Moore of Virginia, Mr. Edamus Burke of 
South Carolina stated, "The case of the chll
dren of American parents born abroad ought 
to be provided for, as was done In the case 
of English parents In the 12th year of Wll
lIam III." (See pp 1121, Vol 1 (Feb. 4, 1790) 

of Annals of Congress.) The proposed blll 
was then recommitted to the Committee of 
Hartley. Tucker and Moore, and a new bill 
containing the provision in respect to 
foreign-born chlldren of American parentage 
was included, using the Angllcan phrase 
"shall be considered as natural born citi
zens." Manifestly, Mr. Burke had given the 
wrong reference to the Act of Parllament of 
the 12th year of Willlam III which was an 
inheritance law. But, it was a naturalization 
blll and the reference to the Engllsh acts 
shows the origin of the Inadvertent error In 
using the term natural-born citizen Instead 
of plain "citizen" came from copying the 
English Naturalization Act. 

Mr. James Madison, who had been a mem
ber of the Constitutional Convention and 
had participated in the drafting of the terms 
of ellglblllty for the President, was a member 
of the Committee of the House, together with 
Samuel Dexter of Massachusetts and Thomas 
A. Carnes of Georgia when the matter of the 
uniform naturallzation act was considered 
in 1795. Here the false inference which such 
language might suggest with regard to the 
President was noted, and the Committee 
sponsored a new naturalization blll which 
deleted the term "natural-born" from the 
Act of 1795. (1 Stat 414) The same error was 
never repeated In any subsequent naturaliza
tion act. 

The Act of 1795 provides: 
"The children 01 citizens born outside of 

the llmlts and jurisdiction of the United 
States, shall be considered as citizens 01 the 
United States." 

In 1802, when Congress repealed entirely 
the law of 1790, It enacted that "the children 
of persons who now are, or have been citi
zens of the United States, shall, although 
born outside of the limits and Jurisdiction 
of the United States, be considered as citi
zens of the United States" (2 stat 153). 
(R.S. 1993) This was followed by the Act 
of 1855 (10 Stat 604) which repealed the Act 
of 1802. 

Congress, In Its exclusive control of nat
urallzatlon, could make any person born 
outside of the llmlts of the United States a 
citizen, either automatically or by pursuit 
of a proper court proceeding; but, It Is not 
within the power of Congress in its control 
of naturalization to alter the fact of place 
of birth to make a foreign born child a "nat
ural-born" citizen as described in clause 
4, section 1 of Article II of the Constitution 
so as to become thereby eligible to become 
the President. 

In United States v. Perkins, 17 F S 117. the 
syllabus reads: 

"Chlld born In England of mother who had 
been born in United States, and had married 
Englishman in England, held not a 'natural 
born citizen,' within the provisions of Fed
eral Constitution, whether chlld became 
citizen at birth by reason of mother's citizen
ship or by her subsequent repatriation 
(Oable Act. 8 U.S.C.A. §§ 9, 10, 367-370; 8 
U.S.C.A. §§ 6 and note, 7, 8, 399c(a); Rev. St 
§ 1993; Convention with Great Britain May 
13, 1870, art. I, 16 Stat. 775) ." 

And the text of the opinion on page 179 
reads: 

"But I think it is immaterial, jar the pur
pose Of the instant suit, whether petitioner 
became an American citizen at his birth by 
reason 01 his mother's citizenship or later 
by means oj the repatriation 01 his mother. 
I do not think the authorities sustain his 
claim that he is a natural-born citizen 
within the meaning 01 the provisions Of the 
Constitution, either 01 section I, clause 4, 
or article 2, that 'No person except a natural 
born citizen or a citizen oj the United States, 
at the time oj the Adoption Of this Con
stitution, shall be eligible to the Office of 
President: or of the Fourteenth Amend
ment, that 'All persons born or naturallzed 
lri the United States, and subject to the 
Jurisdiction thereof. are citizens of the 
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United States and of the-State wherein they 
reslde.'~ __ 

In the case of'United States v. Wong Kim 
Ark, 169 U.S. 649, at page 688, 18 S.· Ct. 456; 
472, 42 L ed 89, It was said: "This sentence 
of the fourteenth amendment Is declaratory 
of existing rights, and affirmative' of exist
ing law, as to each of the quallfications 
therein expressed-'born in the United 
States,' 'naturalized In the United States' 
and 'subject to the jurisdiction' thereof'
In short, as to everything relating to the 
acquisition of citizenship by facts occurring 
within the limits of the United States. But 
it has not touched the acquisition Of citizen
ship by being born abroad Of American 
parents; and has left that subject to be 
regulated, as it had always been, by Congress, 
in the exercise of the power conferred by the 
Constitution to establish an uniform rule 
of naturalization." And again on page 702, 
"CItizenship by naturalization can only be 
acquired by naturalization under the au
thority and in the forms of law. But citizen
ship by birth Is established by the mere fact 
of birth under the circumstances defined In 
the Constitution. Every person born in the 
United states, and subject to the jurisdic
tion thereof, becomes at once a citizen of the 
United States and needs no naturalization. 
A person born out Of the jurisdiction Of the 
United States can only become a citizen by 
being naturalized, either by treaty, as in the 
case Of the annexation of foreign territory, or 
by authority of Congress, exercised by declar
ing certain classes Of persons to be citizens, 
as in the enactments conferring citizenship 
upon foreign-born chtldren Of citizens, or by 
enabling foreigners Individually to become 
citizens by proceedings In the judicial tri
bunals, as in the ordinary provisions of the 
naturalization acts." Petitioner claims that 
these statements are mere dicta as applied 
to his claim and not entitled to considera
tion. But the Supreme Court In that case 
went fully into the whole question of 
citizenship In all of Its aspects and this 
court could not ignore the carefully ex
pressed opinions of the Supreme Court, even 
If this court should differ from that opin
ion. Also see Schautus v. Attorney General, 
45 F S 61, 1.c. 67. 

In State v. Rhodes (C.C. Ky.) 27 Fed. Cas 
785, 879 (1866), Justice Swayne of the Su
preme Court said: 

"All persons born in the allegiance Of the 
king are natural born subjects, and all per
sons born in the allegiance Of the United 
States are natural born citizens. Birth and 
aZZegiJLnce go together. Such Is the rule of 
common law, and it Is the common law of 
this country, as well as of England." 

In Rawle's view on the Constitution of the 
United States, page 86, It Is stated: 

"Every person born within the United 
States, its territOries or districts, whether the 
parents are citizens or all ens, is a natural 
born citizen within the sense Of the Con
stitution, and entitled to all rights and 
privileges appertaining to that capacity." 

In Luria v. United States, 231 US 9, In a 
unanimous decision Justice Van Deventer, 
speaking for the court, at page 22, stated: 

"Under our ConstitUtion, a naturalized 
citizen stands on an equal footing with the 
native citizen in all respects, save that of 
eligibility to the Presidency." Cited with ap
proval by Justice Frankfurter in Baumgart
ner VB. U.S. 322 U.S. 673. 

In Knauer v. United States, 328 U.S. 654, 
in a separate opinion, at page 677, Justice 
Rutledge stated: 

"I do not find warrant In the Constitution 
for believing that It contemplates two classes 
Of citizens, excepting only for two purposes. 
One is to provide how citizenship shall be 
acquired, Const. Art. 1, p. 8; Amend XIV, 
p. 1, the other to determine the eligibility 
for the presidency. The latter is the only in
stance in which the charter expressly ex-

cludes the'naturalized citizen'lrom any right 
or privilege the native born' possesses.': 

-In Husar v. United:States, 26 F 2d 847, In 
the Circuit Court of Appeals of the 9th Cir-
cuit the court stated: ' 

"True', there Is no express requirement 
that the United States District Attorney for 
China shall be a citizen of the United States. 
Nor, so far as we have been able to discover, 
Is there such express requirement respecting 
any other officer of the Unlted- States, ex
cepting only the President and members of 
Congress. (Const. US Art 2, par 1, subd 5); 
and these constitutional prOVisions were for 
the apparent purpose, not of Insuring 
against alien office holding, but requiring 
American birth in the one case and pre
scribed periods of citizenship in the other 
two." 

A chlld born in a foreign country of Amer
Ican parents may claim United States citizen
ship at majority. In Re Reed, 6 FS 800-It 
required an election on his part when he 
attained his majority. State v. Jackson, 79 
Vt. 504, 65 A 657. 

In 1854 an article appeared In 2 Am Law 
Reg. P 193, WhICh pOinted out among other 
things that, due to the language of the Act 
of 1802, all children Of American families 
"born in a foreign country" are aliens. This 
article resulted in the passage of the Act of 
Congress of 1855 (10 Stat 604) which repealed 
the act of 1802 (2 Stat 153). Had Mr. 
Romney been born between 1802 and 1855 
he woul'1. not even be a citizen through his 
father. 

In the case of Ludlow v. Ludlow, 26 NY 
356, 84 Am. D 193, the sole Issue was one of 
citizenship In order to be able to Inherit real 
estate In New York state. In the opinion 
Judge Selden uses the term "natural born 
citizen" on two occasions. A careful reading 
In the second Instance shows that he was 
using the word' "natural" In the sense of 
"native" wherein he said "among the facts 
found by the court are the following, viz: 
"That Richard L. Ludlow, the father of said 
Maximo M. Ludlow and of the plaintiff, In 
the latter part of the year 1822, voluntarily 
expatriated himself from the United States, 
where he was a natural born citizen for the 
purpose of becoming a permanent resident 
of Lima, In Peru, South America, and of 
establlshlng his permanent domiclle there." 
As the case shows that Richard L. Ludlow 
was born In the United States In 1804 the 
use of the term "natural born" meant na
tive born. 

In U.S. v. Fisher, 48 F S 7, the court said: 
"A naturalized citizen, broadly speaking, 

enjoys all of the rights of the native citizen, 
except so far as the Constitution makes the 
distinction. Const. rt. 2, par 1, cl 4 and this 
constitutional exception Is llmlted alone to 
the occupancy of the office of President of 
the United States." 

In Elk v. Wilkins, 112 US at page 101, Jus
tice Gray said: 

"The distinction between citizenship by 
birth and citizenship by naturalization Is 
clearly marked in the proviSions of the Con
fltitutlon by which 'no person, except a 
"natural born" citizen, or a citizen of the 
United States at the time of the adoption 
of this Constitution, shall be eligible to the 
office of the President;' and 'the Congress 
shall have power to establish a uniform rule 
of naturalization'''. 

In 2 Bancroft's History of the U.S. Consti
tution 192, reference Is made to the fourth 
cia use of the 1st section of article II. In the 
Constitutional Convention, says Mr. Ban
croft: 

"One question on the qualifications of the 
president was among the last decided. On 
the twenty-second of August, the Committee 
of Detall,' fixing the requisite age of the 
president at thirty-five, on their own motion, 
and for the first time required only that the 
president should be a citizen of the United 

States, ,and' should have 'been an inhabitant 
of them for twenty-one years. On the fourth 
of September, the Committee of States, who 
were charged -with all unfinished business, 
limited the year.s Of residence to fourteen. 
It. was then objected that no number of years 
COUld, properly' prepare a. foreigner for that 
place; but, as men of other lands had spilled 
their blood In the cause of the United States, 
and had assisted at every stage'of the forma
tion, of their Insti tu tions, on the seventh of 
September, It was unanimously settled that 
foreign-born residents,of fourteen years who 
shall be citizens at the time Of the formation 
01 the Constitution are eligible to the Office 
of the President." (Corroboration for the 
statements of Bancroft are to be found In 
Vol 5 of Johathan Elllott's "Madison Papers," 
pages 462, 507, 512 and 521, and In Vol. 3 
of Henry D. ,Gllpln's "Madison Papers" pages 
1398,1437 and 1516) , 

It wlll be seen from ·the foregoing that a 
distinction was made between natural-born 
citizens and foreign-born citizens. The very 
exception made as to foreign-born citizens 
who were citizens at the time 'of the adop
tion of the Constitution proves conclusively 
the Intent of the framers of the Constitution 
to limit eJlglblllty for all others to native
born citizens. There was no Act then mak
ing a foreign born child a citizen. 

The word Inhabitant means "a permanent 
resident." The substitution of natural-born 
citizens took the place of a permanent resi
dence for 21 years. Manifestly, the meaning 
of the Committee of States that "no number 
Of years could properly prepare a foreigner 
for that place" may properly be translated 
to 'mean that being an inhabitant, In the 
United States for all Of the years of the life 
of the Individual concerned was not suffi
cient. What then Is to be concluded that 
they meant to say when they used the lan
guage that the President shall be a "natural
born citizen." Is not the proper conclusion 
that if a lifetime of inhabitance is insuffi
cient, native birth was contemplated? Sup
pose a candidate for President be 60 years 
Old. Could this provision of the Constitution 
contemplate a foreign birth of a German 
mother and American father and continuous 
foreign residence for 46 years so long as the 
last 14 years were in residence of the United 
States, merely because a parent of the for
eign-born candidate happened to be an 
American citizen, If a llfetlme of Inhabitance 
was not sufficient? It seems apparent that 
the Committee was trying to establish an 
ellgiblllty requirement of a far greater 
degree than 21 years Inhabitance-and at 
the same time reducing the residence re
quirement to 14 years. Could this Increased 
requirement be satisfied by a foreign birth 
and foreign rearing untll the character, 
patriotism and loyalty qualltles were firmly 
fixed by the 46 years-foreign residence to be 
followed by only 14 years' residence In the 
United States from a mere American par
entage? It seems to me that the question 
answers Itself-that "natural born citizen" 
meant "native born citizen." The framers of 
the Constitution could not have attached 
such Importance to American parentage of 
a foreign born and reared person when a 
lifetime of Inhabitance (permanent resi
dence) was considered Insufficient. 

I do not find In court decisions and legal 
literature of the time of adoption of the 
Constitution of the United States any ref
erence to "native-born," when reference Is 
made to a native born citizen or subject. 
The word Invariably used was "natural
born." As an example, a "denizen" was an 
"alien-born" person who had obtained a 
denlzenation by gift of the King, (I.e. let
ters patent to make him an Engllsh subject). 
This patent was the exercise of a high royal 
prerogative. Naturallzatlon could only be ac
compllshed by Parliament. A denizen could 
take and hold lands by purchase or devise
which an allen could not do; but could not 
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take title by inheritance. The chlldren born 
before denizenation could not inherit from 
him, but those born afterwards could in
herit. It is interesting to note in 1 Black
stone Comm. 374 in commenting· on the 
denizen he says, "A denizen is a kind of 
middle state, between an alien and a natu
ral-born subject, and partakes of both." 
Note that he does not use native-born sub
ject, as this term is now used. The dIstInc
tion was drawn between an alien and a 
natural-born citizen, not native-born citi
zen. See Fries Case 9 Fed Case 126, Case No. 
5126 and Coll1ngwood v. Pace, 1 Ventrles 
(Eng.) 419. 

Mr. Binney, In the second edition of a 
paper on the A1lenlgenae of the United 
States, printed In pamphlet at Philadelphia 
with a preface bearing his Signature and the 
date of December 1, 1853, on page 22, said: 

"The right of citizenship never descends 
In a legal sense, either by the common law, 
or under the common naturallzatlon acts. 
It is incident to birth in the country, or it 
is given personally by statute. The child 01 
an alien, If born In the country, Is as much 
a citizen as the natural-born child of a 
citizen, and by operation of the same prin
ciple. See Amer. Law Register for Feb. 1854 
2 Amer. Law Reg. 193, 203, 204." 

The comparison was made to allen and 
natural born, not native born. 

To a letter written In New York by John 
Jay to George Washington, President of the 
Federal Convention, on July 25, 1787 has 
been attributed the provision in the Consti
tution requiring that the President shall be 
a "natural-born citizen." This letter said: 

"Permit me to hint whether it would not 
be wise and reasonable to provide a strong 
check to the admission of foreigners Into 
the Administration of our National Govern
ment, and to declare expressly that the com
mand in chief 01 the American Army shall 
not be given to, nor deVOlve on, any but a 
natural-born citizen." 

The "hint" of John Jay that the Com
mand in Chief of the American Army should 
not be given to, nor devolve on, any but a 
natural-born citizen bore fruit, and It was 
accordingly provided that the President shall 
be a natural-born citizen. Note that his 
"hint" distinguished natural-born citizens 
from foreigners. Everyone of the 55 per
sons constituting the Federal Convention 
had been born on Engllsh soil and was a 
natural-born citizen. 

Three articles have appeared in Journals on 
the same general subject as this article. The 
first was In the Albany, New York Bar Jour
nal (66 Albany Law Journal 99) In 1904, 
both of which concluded that a foreign-born 
child of American parentage came within the 
term natural-born and was ellgible to be
come President. The second In 1950 was 35 
Cornell Law Quarterly 357. The first was so 
Inadequately considered and laCking In cita
tion as not to deserve mention. The only 
reference was to the Inadvertent use of the 
term natural born In the Act of 1790 (1 
Stat. 103). He did not seem to know that 
It was Mr. Madison who had partiCipated In 
the drafting of the Constitution who had 
discovered the error and authorized the bill 
to correct it by deleting the term from the 
act of 1795 (1 Stat. 445). This first article 
did, however, apparently serve to encourage 
the author of the article In the Cornell Law 
Quarterly which was apparently Inspired by 
a desire to accompllsh a desired result, 
namely, to urge elig1blllty for the Presi
dency on behalf of Mr. Franklln Delano 
Roosevelt, Jr. who was born at the family 
summer home at Campobello, New Bruns
wick, Canada. His article attached great Im
portance to the naturallzatlon acts of the 
English Parliament which had "deemed" the 
children of Engllsh parentage born abroad to 
be natural born. The author seemed to have 
lost sight of the fact that the Engllsh com
mon law in respect to citizenship did not be-

come the common law of the United States 
and that the framers of the Constitution 
In making one quallfication for the PresI
dency that the person be a "natural born 
citizen" referred to the genuine natural 
born citizen rather than one who by legis
lative act was "deemed" to be. A great weak
ness of his argument was later revealed by 
the decision of the U.S. Supreme Court in 
1961 in Montana v. Kennedy, Attorney Gen_ 
eral, 366 US 308, holding that his subject 
would not even have been an American 
citizen If his citizenShip had depended on 
the citizenship of his mother, Eleanor Roose
velt, and that he only had dual citizenship 
because Congress In the exercise of its con
stitutional authority to establlsh uniform 
rules of naturalization had seen fit to grant 
to him automatic American citizenship due 
to the citizenship of his father. 

Both articles assume that the restriction 
to natural-born citizens was based upon the 
law of blood of parentage, Jus Sanguinis, 
rather than the place of birth, Jus Soli; and 
without legal basis, claim that the former 
was of a higher order than the latter. Based 
upon such assumption they conclude that 
It is not the place of birth in the United 
States which controls, but the American 
parentage of the child that complies with the 
requirement of the Constitution. The fact is, 
however, that the blood relationship had 
nothing whatsoever to do with the require
ment, and the sole basis for the requirement 
was place Of birth. This is demonstrated from 
the notes of Mr. James Madison, made on the 
spot, at the Constitutional Convention and 
reported in Bancroft's History of the Con
stitution showing that the initial proposal 
of the Committee of Detail called for 21 years 
of inhabitance (permanent residence) which 
relates solely to place and is entirely un
related to blood. But, objection was made 
that "no number Of years could properly 
prepare a foreigner for that place, I.e., a llfe
time of residence could not properly pre
pare one of foreign birth. (place again)" It 
was then that the Committee of States 
changed the requirement to call for native 
birth, as "natural-born" was meant by Black
stone, et ai. (again place), but exception was 
made to those foreigners who were residents 
at the time of the adoption of the constltu
tlon-again place! Indeed, the claim of citi
zenship by blood or descent was expressly 
overruled In favor of the rule of Citizenship 
by place of birth, In U.S. v. Wong Kim Ark, 
169 US 649, I.c. 674 In which the court stated: 

"There Is nothing to countenance the 
theory that a general rule of citizenship by 
blood or descent has displaced in this coun
try the fundamental rule of citizenship by 
birth within its sovereignty. So far as we are 
informed, there is no authority, legislative, 
executive, or judiCial, in England or America, 
Which maintains or intimates that the stat
utes (whether considered as declaratory, or 
as merely prospective), conferring citizenship 
on foreign-born children of citizens, have 
superseded or restricted, in any respect, the 
established rule of citizenship by birth 
within the dominion." 

The 1904 article said "a forced or restricted 
construction of the constitutional phrases 
under consideration would be out of har
mony with modern conceptions of political 
status, and might produce startUng results," 
(I.e. the Constitution is to be amended by 
judicial fiat to achieve desired results) . Con
tinuing, It says, "it remains to be decided 
whether a child of domiCiled Chinese parents, 
born In the United States, Is eligible, If other
wise qualified, to the Ofilce of President and 
to all privileges of the Constitution." (This 
had already been decided in the afilrmatlve in 
U.S. v. Wong Kim Ark, 169 US 649), "and It 
would be a strange conclusion, in another 
aspect, the child of American parents, born 
In China, should be denied corresponding 
rights and privileges In the United States." 
It would seem that the "strange aspect" was 
that a person whose skin was yellow could 

be President because of being born. In. the 
United States, whereas, a person whose skin 
was white could not If born In China. If 
racial prejudice Is disregarded, there Is noth
Ing strange about the fact that the Constitu
tion requires that the President be a native
born citizen. 

The author of the 1950 article In the Cor
nell Law Quarterly argues that since under 
British statutory naturalization law children 
born to British parents outside of the domin
Ions of the King became citizens at birth, 
such child was a "natural-born" British 
citizen, and our constitution should be so 
Interpreted. Not only is this argument con
trary to the cited decisions of the British 
appellate courts, and not a part of the Brit
Ish common law, as pointed out In Levy vs. 
McCartee, 31 U.S. 102, but, as pOinted out 
In Hawle's View of the Constitution, the 
early Congress found it necessary to adopt 
similar naturallzation law otherwise the for
eign born children of American parents 
would not even be American citizens. 

There have been two periods since the 
creation of the United States during which 
there has been no Act of Congress which nat
uralized the foreign-born children of Amer
Ican citizens. These were (1) after June 21, 
1789 (the effective date of the Constitution) 
and the Act of March 26, 1790, and (2) be
tween the Act of Aprll 14, 1802 and the act 
of February 10, 1855. What was the meaning 
of the words "natural-born citizen" during 
these periods? Manifestly, the only meaning 
that these words could have had, during 
these periods, was what we now call "native
born citizen," since birth within the United 
States was the only way a child could then 
be "born" a citizen. During those periods all 
foreign-born children were all ens. The mean
ing of the language used In the Constitution 
has not changed either before or after these 
acts of Congress. It was the Acts Of Congress 
governing naturallzatlon which changed 
from time to time-It being beyond the 
power of Congress to change the Constitu
tion by legislative enactments. Thus, If prior 
to the first naturalization act of March 26, 
1790, and again during the period from Aprll 
14, 1802 to February 10, 1855, the term "nat
ural-born citizen" meant born within the 
domain of the United States-which is the 
only meaning It could have had-then that 
meaning could not be altered by any Act of 
Congress naturallzing foreign-born children 
of American parents, and It remains the 
meaning today. 

The third article appeared In the Decem
ber 23rd, 1955 Issue of U.S. News and World 
Report In relation to the ellgib1llty of Her
bert Hoover, Jr., Franklln D. Roosevelt, Jr., 
and Christian A. Herter who were born In 
England, Canada and France, respectively. 
The main point advanced by the author was 
that children born to American parents out
side of the United States became citizens 
at birth, whom he called "born citizens." 
From this conclusion he takes another step 
to call them "natural-born citizens," al
though recognizing that the U.S. Supreme 
Court In the case of U.S. v. Wong Kim Ark 
169 US 655 had held that they were natural
Ized citizens rather than natural-born citi
zens. When he says that they were "born 
citizens" his statement was erroneous. They 
were naturalized citizens. Born citizens are 
those who acquire their citizenship solely 
by birth within the United States. All per
sons born outside of the United States are 
born aliens and acquire citizenship by 
naturalization by compllance with an act 
of Congress naturalizing chlldren born out
side of the United States to American citi
zen parents. The article contains some false 
conclusions of the author reading as If they 
were statements of fact. For example, he 
states, "This leads one to focus attention 
on the difference In legal meaning between 
the two terms-as they were understood by 
minds steeped In the English legal tradi-
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tlon In 1787-and the only difference whlch_ 
such scrutiny reveals Is that, whereas aU 
"natives" (except the children of foreign 
diplomats and Invading armies) were 
"natural-born subjects," the converse of 
this proposition was not true. Some natural
born subjects were not "natives" and these_ 
were none other than the foreign-born chU
dren of native parentage." This converse 
proposition Is a false conclusion of the au
thor and not a correct sta.tement of fact or 
law. No child born outside of the dominion of 
the King was ever a true "natural-born sub
ject." They were naturalized subjects. It Is 
true that by the naturallzatlon acts under 
which they had become naturalized subjects 
had "deemed" them to be natural-born sub
jects (despite the fact that they were not 
so In fact), and the very fact that these 
were "deemed" to be natural-born by the 
naturalization act reveals that the true 
"natural-born" subjects were those born 
within the dominion of the King without 
the necessity of a naturallzatlon law to 
"deem'~ them to be In law what they were 
not In fact. 

This subject was considered by weston W. 
W1ll0ughby In his 3-volume treaties on 
"United States Constitutional Law." In Vol. 
1, page 354 (par. 199), he stated: 

"Natural-born citizen not yet defined. So 
far as the author knows, no fully satisfactory 
definition of the term "natural-born citizen" 
has yet been given by the Supreme Court. 
Thus, It Is not certain whether a person born 
abroad of American citizens who have them
selves resided In the United States Is to be 
deemed -a natural-born citizen or a citizen 
naturallzed by the Act of Congress which 
provides that such persons shall be deemed 
to be citizens of the United States. To the 
author It would seem reasonable to hold that 
anyone who Is able to claim United States 
citizenship without prior declaration upon 
his part of a desire to obtain such a status 
should be deemed a natural-born citizen. 
If this doctrine should be accepted, persons 
born abroad of parents themselves citizens 
would not be regarded as natural-born citi
zens, because, in fact, It Is provided by Act 
of Congress of March 2, 1907 (34 Stat 1229) 
that such persons, In order to receive the 
protection of the United States are required, 
upon reaching the age of eighteen years to 
record at an American consulate their in
tention to become residents and remain citi
zens of the United States, and, moreover, are 
required to take the oath of allegiance to 
the United States upon attaining their ma
jority. It is also to be observed that for many 
years there existed no statutory provision 
Whatever for the citizenship of persons born 
abroad of American parents who had not be
come American citizens prior to the Act of 
1802." 

There were but two types of English citi
zenship-natural-born (native-born) and 
naturalized. The same is true of American 
citizenship. A Citizen is either one or the 
other. Mr. Romney was born an allen and 
was naturallzed automatically by Act of Con
gress. The U.S. Naturalization Law as it 
existed at the birth of Mr. Romney did not 
even purport to "deem" him to be a natural
born citizen as did the British. It merely 
declared him to be a citizen. He Is, there
fore, not a native-born citizen, but Is a nat
urallzed citizen. He Is, therefore not a 
"natural-born citizen" according to the Eng
lish common law, nor an American natural-
born citizen under the Constitution of the 
United States. Luria v. U.S., 311 US 9. 

It has been suggested that the -provision 
call!ng for the President to be "a natural
born citizen" Is a "mere technlcallty". In the 
same sense, so are the requirements that the 
President shall be 35 years old and a resident 
for 14 years. One Is just as va11d and binding 
as -the others, and all three were purposeful, 
dellberately and Intentionally made. Thlrty
five years of age was to Insure maturity; 14 

years of residence was to Insure fam!l1arlty 
With the Government, Its InstitutiOns and 
people, and native birth was to Insure loyalty 
and freedom from foreign sympathy and 
Ideologies. The members of the convention 
knew that some might be more mature at 34 
than others at 35; and some might have a 
better knowledge of the Government, Its in
stitutions and people In 12 or 13 years than
others at 14 years; and some might possess a 
higher degree of loyalty and greater freedom 
from foreign sympathy and ideologies by 
residence from chlldhood than others of 
native birth. Most people are known to have a 
soft spot In their hearts for the country of 
their birth, and birth In the United States 
saves this soft spot for the United States. 
I doubt that Sir Walter Scott would approve 
a paraphrasing of his famous question, 
"Breathes there a man with soul so dead 
who never to himself has said that Is my 
own, my native land-Mexico!" In making 
rules, the 11ne must be drawn somewhere 
that Is reasonably calculated to accomp11sh 
the desired purpose. Individual fact cases, 
standing alone, can always make the wisdom 
of rules seem dubious. Reasonable rules are 
made for the general good, even though hard
ship may ensue In Individual cases from their 
appl!catlon. Their reason for these rules Is 
just as valid now as when made. 

To summarize; a natural-born citizen of 
the United States, as that term Is used In the 
Constitution of the United States, means a 
citizen born within the territorial llmlts of 
the United States and subject to the laws 
of the United States at the time of such 
birth. This does not include chlldren born 
within the territorial llmlts of the United 
States to alien parents who, although present 
with the consent of the United States, enjoy 
diplomatic immunity from the laws of the 
United States, and, as a consequence are not 
subject to the laws of the United States. Nor 
would this Include children born Within the 
territorial limits of the United States to 
allen enemy parents In time of War as a part 
of a hostile m!l1tary force, and, as a conse
quence not present with the consent of the 
United States, and not subject to the laws 
of the United States. But, this does include 
children born to aUen parents who are pres
ent within the territorial limits of the United 
States "in amity" I.e. with the consent of the 
United States, and subject to Its laws at the 
time of birth. U.S. v. Wqng Kim Ark 169 US 
649, Luria v. U.S., 231 US 9, Minor v. Happer
sett 88 US 162. 

I find no proper legal or historical basiS on 
which to conclude that a person born outside 
of the Ulnted States could ever be ellglble to 
occupy the Office of the President of the 
United States. In other words, In my opinion, 
Mr. George Romney of Michigan Is Ineligible 
to become President of the United States be
cause he was born in Mexico and Is, therefore, 
not a natural-born citizen as required by the 
United States Constitution. 

MEDICARE AND MEDICAID 
The SPEAKER pro tempore. Under a 

previous order of the House, the Chair 
recognizes the gentleman from Califor
nia [Mr. KING] for 5 minutes. 

Mr. KING of California. Mr. Speaker, 
the Medicare and Social Securtty 
Amendments of 1965 were a signal 
achievement of the Johnson administra
tion. I am proud of the fact that I was 
the House sponsor of the King-Anderson 
bill which was the basis for the 1965 bill 
which the gentleman from Arkansas, 
Chairman WILBUR D. MILLS, reported out 
of. the Committee on Ways and Means. 
Both Chairman MILLS and the ranking 
minority representative on the commit
tee, the gentleman from Wisconsin, JOHN 

W~ BYRNES, contributed significantly to 
the constructive improvement of· this 
great legislation. 

On July 1, 1967, we commence the sec
ond· year- of operation of medicare and 
complete the first full year of its success-
ful operation. . 

One of the men most responsible for 
guiding the legislation through the Con
gress and for successfully guiding its ad
ministrative implementation is the Under 
Secretary of Health, Education, and Wel
fare, Wilbur J. Cohen. He .has written a 
succinct and understandable progress re
port on the Medicare and Medicaid pro
grams which I think all Members will 
want to read. 

Mr. Speaker, I include Mr. Cohen's re
port in the RECORD at this point follow
ing my remarks: 
MEDICARE AND MEDICAID: A PaOGRESS REPORT 

(By Wilbur· J. Cohen, Under Secretary of 
Health, Education, and Welfare) 

The enactment of the 1965 Amendments 
to the Social Security Act ushered In a new 
era In medical care In the United States. Two 
major new health programs were estab
lished-Medicaid and Medicare. Medicaid, 
which became effective January 1, 1966, pro
viding care for the medically needy of all 
ages and Medicare, effective July 1, 1966, the 
health Insurance program for the 19 mlll!on 
aged Americans, have made "good health" 
a reality for many citizens. In the past year 
and a half, through the combination of these 
two programs, significant Improvements are 
being made In health care and the impact 
of these two programs Is being felt by the 
entire Nation. 

MEDICARE 

During the past 12 months, Medicare has 
demonstrated the capacity for providing com
prehensive, high quallty health care when 
and where It Is needed. 

Preparations-The 11 months of extensive 
preparation and planning that preceded 
July 1, 1966, has paid off in valuable divi
dends. The gigantic Medicare enterprise Is 
working well, and as more experience Is 
gained, It can be expected to work even 
better. 

The effective operation of this monumen
tal program required, at one moment of 
time, the creation of the most comprehen
sive and sensitive administrative machinery 
In the world. Before the first benefit check 
was Issued, effective working relationships 
among Federal and State employees, pro
viders of care, Insurance companies, and In
termediaries, and 19 mill!on elderly people 
and their fam!l1es had to be establlshed. Pol
ICies, procedures and regulations had to be 
developed and Issued. Forms, methods and 
systems were designed. Thousands of peo
ple were contacted and consulted In order 
to assure the cooperation of the groups upon 
whom the success or faUure of the program 
rested-the elderly, the hospitals, the phy
sicians, SOCial security administration em
ployees, Congressional groups, the AF'L-CIO 
and other labor organizations, Senior Citi
zen groups and other social welfare organi
zations. The successful first year operation 
of the program has resulted from this care
ful preparation, the understanding, and the 
cooperative participation of all these diverse 
groups, Institutions and individuals. The 
preparations that preceded the beginning of 
the Medicare program, were compared by 
President Johnson With the- preparations 
that were made before the Normandy In
vasion In World War II. 

Accomplishments-Medicare is a fast 
growing stalwart In the dellvery of medical 
services. Since July 1, about four m!llion 
older Americans have entered hospitals' for 
treatment under Medicare, and have had 


