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PART II. 

CHAPTER I. 

OJ' TRB CONSTITUTIONS OF THE UNIT1ID STATES' AND 

OP :PENNSYLVA.NIA--<>F THE LEGISLATIVE DEPART

KENT. 

hi my plan, I mentioned, that I would consider our 
municipal law under two great divisions ; that, under the 
fust,I would treat of the law, as it relates to persons; and 
that, under the second, I would treat of it. a.s it relates to 
things. I pursue those two great divisions; and begin 
with persom.l 

Persons are divided into two kinds-natural and arti
ficial Natural persons are formed by the great Author 
of nature. Artificial persons are the creatures . of human 
sagacity and contrivance; and are framed and intended for 
the purposes of govemment and society. 

When we contemplate the constitution and the laws of 
the United States and of the commonwealth of Pennsy1-
Tallia; the mighty object, which first arrests our attention. 
is-the people. In the laws of England, as they have been 
imposed or received during the last seven centuries, the 

. . 
(1 ETerY indiTldual or entity which baa rfghte or the capacity to owe 

O.Uea Ia a per1011. In the atrlet legal lleDae the 'W'Ord pel'IOn refers to 
the ea~lty, charact.er or statue of t.he being n.tber than to t.he man or 
eoUty. The RoJ~~A.m aprellled tbe ldea by aylng : "Unua homo l!1l&o 

llnet plarea pei'IODU ; " or, one DIAD IUit&1na DIADY condit.lons or char
ac:t.m.. l AUICJD'a Jur. 8CS2.) 

3 



4 LECTURES ON LAW. 

"people" is a title, which has scarcely found a place, or. 
if it has found a place occasionally, it bas attracted but a 
very disproportionate degree of notice or regard. Of the 
prerogative of the king, frequent and respectful mention 
is made : lte is considered and represented as the fountain 
of authority, of honor, of justice, and even of the most im
portant species of property. Of the majesty of the people, 
little is said in the books of oul' law. When they are in
troduced upon the legal stage, they are considered as the 
body, of which the king is the head, and are viewed as the 
subjects of his crown and government. 

This has not been the case in all countries; it has not 
been the case in England at all times. Jt bas, indee~ 
been the case too often and too generally ; but the pages 
of literature will furnish u.s with a few brilliantexceptions. 
Of one permit me to take a very particular notice; for of 
a very particular notice it is highly deserving. 

At the mention of Athens, a thousand refined and en
dearing l\88ociations rush immediately into the memory of 
the scholar, the philosopher, the statesman, and the patriot. 
When Homer, one of the most correct, as well as the oldest 
-and one of the most respectable, of human authorities, 
enumerates the other nations of Omece, whose forces acted 
in the siege of Troy; he arranges them under the names 
of their different kings: but when he comes to the Athen
ians, he distinguishes them by the peculiar appellation of 
"the people" l of Athens. 

Let it not surprise you, tbat T cite Homer as 1\ very 
respectable authority. That celebmted writer Wl\8 not 
more remarkable for the elegance and sublimity, than he 
was for the truth and precision, of his compositions. The 
geographer, who could not relish the exquisite beauties of 
his poetry, felt, however, uncommon satisfaction in ascer
taining, by the map, the severe accuracy of his geographi-

1 ll.'IJIIIr· Pot. 12, Iliad I. 2. v. 54T. 
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cal descriptions. But let me mention what is still more 
to my present purpose and justification. From one of the 
orationa of &chines it appears highly probable,1 that in 
the Athenian courtB of justice, the poems of Homer, as 
well as the laws of Athens, were always laid upon the 
table before the judges; and that the clerk was frequently 
applied to, by the orator, to read passage~:; from the former~ 
as well as from the latter. On the authority of two lines 
from Homer'M catalogue of the Grecian fleet, was deter
mined a controvel'8y between the Athenia:na and the inhab
itants of Salamis. His immortal poems, like a meteor in 
the gloom of night, brighten the obscure antiquities of his 
country? 1 

By some of the most early accounts, which have been 
transmitted to us concerning Britain, we are infonned, 
that 4' the people held the helm of government in their 
own power." • This spirit of independence was a ruling 
principle among the Saxons likewilie. Concerning their 
original, it is both needless and fruitless-! use the ex
pressions of the very learned Selden•-to enter the lists; 
whether they were natives from the northern parts of 
Gennany, or the relics of tho army under Alexander. But 
their government, adds he, was, in general, so suitable to 
t hat of the Grecians, that it cannot he im~&gined but much 
of the Grecian wisdom was derived into those parts. The 
people were a free people, governed by laws which they 
themselves made ; and, for thiM ret~on, they were denom
inated free. This, he ~ubjoins, Wl~ like unto the man
ner of the Athenians. 

The Saxont.t were called freemen, because they we:re 
hom free from all yoke of arbitrary power, and from all 
laws of compu~ion, except those which were made by 
their voluntary consent : for all fr~men have votes in 

II Glll. 26. "I Gill. 3. 1 .8&<'. on Gov. 2. • Id. Q. 
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making and executing the general laws.t The freedom 
of a Saxon consisted in the three following particulars : 1. 
In the ownel'8hip of what he had. 2. In voting upon any 
law, by which his person or property could be affected. 
8. In possessing a share in that judiciary power, by whicl\ 
the laws were applied.2 

By this time, we clearly perceive the eXI(Uisite pro. 
priety, historical as well as political, with which the people 
appear in the foreground of the national constitution and 
of that of Pennsylvania. "We, the people of the United 
States., ordain and establish this constitution for the 
United States of America." "We, the people of the com
monwealth of Pennsylvania, ordain and establish this con
stitution for its government." 

In free states, the people form an artificial person or 
body politic, the highest and noblest that can be known. 
They form that moral person, which, in one of my former 
lectures,• I described 88 a complete body of free natural 
persons, united together for their common benefit; as hav
ing an understanding and a will ; 88 deliberating, 1\nd 
resolving, and acting; as possessed of interests which it 
ought ?> manage; 88 enjoying rights which it ought to 
maintain ; and as lying under obligations, which it ougl1t 
to perform. To this moral person, we assign, by way of 
eminence, the dignified appellation of •tate.• 

1 Bae. on Gov. M. I ld. 1:!4. 
• Ante, vol . 1, pp. 804, 300. 
[• ln an addreSs of David Dudley Field, read before the Congress on 

Jurisprudence and Law Reforms of the World'• Congress Auxiliary, in 
lSllS, and widely pubUahed (2.'; Chi~ Legal News, p. 438), he asserts 
that at the time ot the Declaration of Independence " The People" 
meant the white adult males, and lie states further that our forefathen~ 
began by asserting the sovereignty of the people (the -white male adults). 
Judge Cooley, ln his Conatltutlonal LlmU.atlona, 6th Ed., p. 40 (It did 
not appear tn earlier editions), u.ye that. "as a practical fact the sov
ereignty Ia vested tn the penon& who are permitted by the conaUtutlon 
of the State to enrclae t.b.e election fraochiae." 
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In c:liscussing the rights and duties of A state, I observed, 
that it is ita right, and that, generally, it is its duty, to 
fonn a constitution, to institute civil government, and to 
etitablish laws. The general principles, on which consti
tutions should be formed, governmentshould be instituted, 
and laws should be established, were treated at large then, 
and will not be repeated now. It is my present bUBinesa 
to trace the application of those principles, as tbat appli~ 
tion baa been practically made by the people of the United 
States, and, in particular, by the people of fennaylvania. 

I mention the people of Pennsylvania in particular; 
because, in discussing this system, it is necessary that I 
should select the constitution, and government, aud laws 
of !SOme one of the states in the Union ; and because it is 
natural, for mauy reRSons, that Pennsylvania should be 
the state, whose constitution, an.d government, and laws 
are selected for this discussion. The observations, how
ever, which I shall have occasion to make with regard to 
I•ennsylvania, will, iu the greatest number of instances, 
apply to her sister states, with an equal degree of pro
l'riety. Wheuever ~~ony very striking difference or coin
cidence shall occur to me, [ sl1all di.dtinguish it by an . 
especial· notice. · 

The people of the United Staws must be considered at
tentively in two very different views-as forming one na
tion, great. and united; ·and as forming, at the same time, 
a number of sepat-ate states, to that nation subordinate, 

Had Lbe latter confined himself to l&ngt.~~~ge more ex.aet, and st.&ted 
that t.he eureillt of the sovereignty wu entrusted to the voters, the ex· 
pression wonld hM'e been les~ open to erlt.lciam t.nd conld not have been 
b&rulfully mlaleadlng. Wl1en two euch noted jurists uee an expreeelon 
&ODoonclng a principle at war ll'lth the ll'hole theory of our Colllltltu
tion. no apolog need be o1fered for an extended examination of the 
quesC.io.n inYolved. The cdi\Or therefore 11ubmlts his views upon the 
queetlon. Wgl!tber wltb the authority for the same, In Append!~ 
X ote A. Thla note ia a copy of an article publlahed in the Chicago Lep1 
~ewa. Vol. 26, p. '10, with 110me al(ght cbangl!!l. ) 
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but independent as to their own interior government. 
Th~ very important distinction must be continually be
fore our eyes.. If it be properly o~rved, everything will 
appear regular and proportioned : if it be neglected, end
less confusion and intricacy will unavoidably ensue. 

The constitution of the United States is arranged, as 
we have formerly seen it ought to be, under three great 
djvisions-the legislative department. the executive de
partment, and the judicial department. 

The legislative power is divided between two different 
bodies, a senate, and a house of representatives. The 
reasons and the importance of this division were explained 
in a former part of my lectu:res.1 

In discoursing farther concerning tl1e legislature of the 
United States, I shall regulate myself by the following 
order. I shall treat, J. of the election of its members ; 11. 
of their number; IIJ. of the term, for which they are 
elected; IV. o{ the laws, and rules, and powers of the 
two houses; V. of the manner of pa.ssiug laws; VI. of the 
powers of congress. 

I. I am fil"St to treat concerning the election o( mem
bers of congress. Many of the remarks, which I shall 
make on this subject, will be applicaLle to the election of 
members of the general assembly of this commonwealth; 
for the assembly of Pennsylvania, like the congress of the 
United States, consiats of two bodies, a senate and a ltouse 
of representatives. Some important articles of discrimin~V 
tion ~ill be noticed in their proper places. 

The constitution of the United States and that of Penn
sylvania rest solely, and in all their parts, on the great 
democratical principle of a representation of the people ; 
in other words, of the moml pel"Son, known by the name of 
the stAte. This great principle necessadly drMvs along with 
it the coMideration of another principle equally grea.t-

t Ante, vol. J, p. S~. etc. 
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the principle of free and equal electiont;. To maintain, in 
purity and in vigor, this important principle, whose energy 
should pervade the most distant part.~ of the government, 
is the first duty, and ought to be the first care, of every free 
state. This is the original fountain, from which all the 
streams of administration 1low. J f this fountain is poisoned, 
the deleterious infiuence will extend to the remotest cor
ners of the state: if this fountain continues put'8 and salu
brious, the benign operation of its watet'S will diffuse uni
versal health and soundness. 

1J6tme. by the way, be indulged with repeating a remar~ 
which was made and fully illustrated in a former lecture 1 

-that government, f110nded aolf.l1/ on representation, made 
i~ first appearance on this, and not on the European side 
of the Atlantic.2 

Of the science of just and equal government, the pro
gress, aa we have formerly seen, has been small and slow. 
Peculiarly small and slow has it been, in the discovery 
and improvement of the interesting doctrines of election 
and representation. If, with regard to other subjectt;,. 
government may be said, a.s it bas been said, to be still in 
its infancy; we may, with regard to this subject, consider 
it as only in its childhood. And yet this is the subject, 
which must form the basis of every government, that is, 
at once, efficient, respectable, and free. 

1 Ant.e., VoL 1, p. -'29. 
t• Thia anggest.t the query 1111 to the fundamental principles which per

me tbia government. The ftl'llt Ia the one auggee~, v~.; That no 
power ie to be eurcllled u of per110nal right, bu~ by delegation accord lng 
1.0 the idea of representation. Another principle quit.e likely to be lost 
•lght of In the popular pluu&-tbe sovereignty of the people-la that all 
power Ia llml t.ed. 

Tbeae are the two main plllan of this goTernment There are two 
fnt~ of admlnhrtratlon not foUDd in any govemm11nt anterior to onn, 
Ti%.; The power of the judiciary to declare a legislative act invalid, a.nd 
tbe eomblnation of a Representative R~publlc with the confederation of 
•a&ea. each operatlog upon lndittidnale.] 
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The pyramid of government-and a republican govern· 
ment may well receive that beautiful and solid form
should be raised to a dignified altitude : but ita foundations 
must, of consequence, be broad, and strong, and deep. 
The authority, the interests, and the aftections of the pea. 
ple at large are the only foundation, on which a super
Mtructure, proposed to be at once durable and magnificent, 
can be rationally erected. 

Representation is the chain of communication between 
the people and those, to whom they have committed the 
ex:eroise of the powers of government. If the materials, 
which form this chain, are sound and strong, it is unneces
sary to be solicitous about the very high degree, to which 
t.hey are polished. But in order to impart to them the 
true republican lustre, I know no means more effectuR.l, 
than to invite and admit the free!nen w the right of suf
frage, and to enhance, as much as possible, the value of that 
right. Its value cannot, in truth, be enhanced too highly. 
Jt is a right of the greatest import, and of the mostimprov-

.iug efficacy. It is a right to choose those, who shall be 
intrusted with the authority and with the confidence of 
the people : and who may employ that authority and that 
confidence for the noblest interests of the commonwealth, 
without the apprehension of disappointment or control. 

This surely must have a powerful tendency w open, to 
enlighten, tn enlarge, and to exalt the mind. I cannot, 
with sufficient energy, express my own conceptions of the 
value and the dignity of this right. In real majesty, an 
independent and unbiassed elector stands superior to 
11rinces, addre~~Sed by the proudest titles, attended by the 
most magnificent retinues, and decorated with the most 
l!plendid regalia. Their sovereignty is only derivative, like 
the pale light of the moon ; his is original, like the beam
ing splendor of the sun. 

The benign influences, flowing from the possession and 
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exerc~ of this right, deserve to be clearly aml fully 
pointed out. I wish it was in my power to do complete 
justice to the important sulJject. Hitherto those l>euigu 
in1luences have been little understood ; they have been l~s 
valued ; they have been still less experienced. This part 
of the kns»wledge and practice of governmeut is yet, a.•> hM 
been observed, in its chHdhood. I,et us, however, nurse 
and nourish it. In due time, it will repay our care and 
our labor; for, in due time, it will grow to the strengtb 
and stature of a full and perfect man.1 

The man, who enjoys the right of suffrage, o~ the exten
sive scale which is marked by our constitutions, will natur
ally tum his thoughts to the contemplation of public men 
and public measures. The inquiries he will make, the 
information he will receive, and his own reflections on botlt, 
will afford a beneficial and amusing employment to hi:~ 
mind. 1 am far from insinuating, that every citizen should 
be an enthusiaat in politics, or that the interests of him
self, his family, and thoee who depend on him for tl•eir 
comfortable situation in life, should be ahRorbed in Quixotic 
speculations about the management or the reformation of 
tbe state. But there is Hurely a golden mean in thinb~; 
and there can be no real incompatibility between the cli;;
charge of one's public, and lhat of his private duty. Let 

(l Cbanaellor Kent, In proposing the health of Mr. Webster at a public 
dinnu, speaking of the OOillltltutlonal dP.bat4'8 in f'ongress, report.~ of 
which were widely read, ~~aid : "The ec>nsl'qucnc:tl!l of that discu.«.~ion 
have been extremely beneficial. It turned Ute atwntiuu of the public tu 
t he great doctrines of national Tigbt.s and national union. Constitutional 
law~ to remain wrapped up in tho breasts, and taught only by tlu~ 
reepoll5ell, of the living orad~ of the law. Socrat.es was said to hnvf! 
dra..n down pbil0110phy from the skiM, and scattered lt among t he • 
echoole. U may with equal lrutlt be said tliat <."'natitutioa.l law, !Jy 
mea.ua of thoee ~~enatorial dbcussions and tht! mll8t.er genillll that guldl'ol 
them, wu :reec:ued from the &r<'hiv .. s of our ta-lbnna)R :uul the llbrnriC'II of 
la"Yen, and placed under the eyt>, and "'lhmitltlll to the judgau~nt, of . 
the American people. Their \'<lrtlict is witli u~, IUtd from i t there. lies uu 
~ppeal." 1 W't•b:ster's \fork,, HI-t] 



1!:! LECTURES ON LAW. 

private industry receive the warmest encouragement ; for 
it is the basis of public ha}>piness. But tnUl>t the bow of 
honest industry be always hent? At no moment ~>hall a 
little relaxation be allowed ? That relaxatiou, if propel'ly 
·tlirected, may prove to be inotructive as well as agreeable. 
It may consist in reading a newspaper, or in convemng 
with a. fellow citizen. May not the newspap~r convey 
:aome interesting intelligence, or contain some useful ~say? 
May not the conversation takA a pleasing and au improv
ing turn ? Many bout'S, I believe, are. everywhel'e spent, 
in talking about the unimportant occurrenceR of the day, 
()1' in the neighborhood; and, perhaps, the frc\ilties or the 
imperfections of a. neighbor form, too often, one of the 
.sweet but poisoned ingrediellts of the discoul'lie. Would 
it be any great detriment to society or to individuals, if · 
()ther characters, and with different views, were more fre-
quently brought upon the carpet? 

Under our constitutions, a. number of important appoint
ments must be made at every election. To make them is, 
indeed, the business only of a day. nut it ought to be the 
business of much more than a day, to be prepared for 
making them well. When a citizen elects to office-let 
me repeat it-he performs an a.ct of the first political con
.,equence. He should be employed, on every convenient 
oocasion, in making researches after proper pen;ons for fill
ing the different departments of power; in discus:;ing, 
with his neighbors and fellow citizens, the qualities, which 
ought to be p088essed by those, who enjoy places of public 
1;rust; and in acquiringinformation, with the spirit oi mauly 
eandor, concerning the manners and characters of those, 
who are likely to be candidates for the public choice. 

A habit of conversing and reflecting on these subject...,, 
and of governing his actions by tl1e result of his deliber
ations, would produce, in the mind of the citizen, a uni
form, a. strong, and a. lively sensibility to the interests of 
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lli.s country. The same causes will effectuate a warm and 
enlightened attachment to those, who are best fitted, and 
best disposed, to support and promote those interests. By 
these means and in tllis manner, pure and genuine patriot
ism, that kind, which consista in liberal investigation and 
disinrerested conduct, is produced, cherished, and strength
ened in the mind: by-tb&~e means and in this mannel', 
the wann and generous emotion glom and is reflected 
from breast to breast. 

Investigations of t his nature are useful and improving, 
not to their authors only; they are so to their objects like
wise. The love of l10nest ancl well earned fame is deeply 
rooted in honest and susceptible miuds. Can there be ~ 
11tronger incentive to the operations of this pMSion. than 
the hope of becoming the object of well founded and dis
tinguishing applause ? Can there be a more complete 
gratification of this passion, than the satitsfaetion of know
ing that this applause is given-that it is given upon the 
most honorable principles, and acquired by the m08t 
honorable punmits? To souls truly ingenuous, indis
criminate praitse, misplace«J praise, flattering praise, in-. 
t.erested praise have no bewitching charms. But when 
public approbation is the result of public discernment.. it 
must be highly pleasing to thooe who give, and to those 
who receive it. 

If the foregoing rem arb and deductions be just; e.nd I 
believe they are so; the right of suffrage, properly under
litood, properly valued, and properly exercised, in a free 
and well constituted government, is an abundant source of 
the most rational, the most improving, and the ·most en
dearing connection among the citizens. 

AU power is originally in the people ; ancl Rhould be 
exercised by them in peraon, if that could be done with 
convenience, or even with little difficulty. In some of the 
small republics of Greece, and in the first ages of the 
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commonwealth of Rome, the people voted in their aggre
gate capacity. Among the ancient Germans also, this was 
done upon great occasions. "De minoribus consultant 
principes," sayll Tacitus, 1 "de majoribus omnes:" From 
their practices, :;ome of the finest principles of modem 
governments are drawn.' 

But in large states, the people cannot as:;eruble together. 
As they cannot, therefore, act by themselves, they must 
act by their representati~es. And, indeed, in point of 
right, there is no difference between that which is done by 
the people in their own persons, and thR.t which is done by 
their deputies, acting agreeably to the powers received 
from tltem. Iu point of utility, there is as little difference; 
for there is no advantage. which may not be obtained from 
a free and adequate representation, in as effectual a man
ner, as if every citizen were to delibeNte and vote in per
son.~ 

To the legitimate energy and weight of true represeu
tation, two things are essentially necessary. 1. That the 
1-epreseutative should express the same sentiments, whieb 
the represented, if possessed of equal information, would 
express. 2. That the sentiments of the 1·epresentatives. 
thus expressed, should have the same weight and intluencet 
n..-; the sentiments of the conlltituents would have, if ex
preSI!ed personally. 

T.o accomplish the first object, aU electious ought to be 
free. If a man is under no exten1al bias, when he votes 
for a representative, he will naturally choose such a.s, he 
imagines, will, on the several subjects which may come 
before them, speak and act in the same manner as himself. 
Every one, who is not the slave of voluntary error, sup
poses that his own opinions and sentiments are right: he 
must likewise suppose, that the sentiments and opinious 
of those who think with him are right also. Every other 

t De 'DOf. Germ, e. 11. ['See Appendix, ~ole A.] 
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man, equally free from bi88, will vote with :>imilar views. 
When, therefore, the votet! generally or una.nimow;ly 
centre in the same representatives, it is a satisfactory pl'OOf, 
that the sentiments of the constitueuts a.re generally or 
ultogether in unison, with regard to the matters, which, 
they think, will be brought under the consideration of their 
representatives; and also, that the sentimen~ of the reP"' 
resentatives will be, with regard to those matters, in uni.'!on 
with those of all, or of a majority of their constituents.1 

To accomplish the second object, all elections ought to 
be equal. Elections are equal, when a given number of 
citizens, in one part of the state, choose as many represent;.. 
atives, as are chosen by the same number of citizens, in 
any other part of the state. In this ml\llller, the proportion 
of the representatives and of the constituents will remain 
invariably the same. 

If both the requisites are established and preserved, such 
councils will be given, such resolutions will be taken, arul 
such measures will be pursued, by the representative body, 
as will receive the concurrence, the approbl\tion, and the 
support of the community at large. 

In a free government, it is of essential importance to 
ascertain the right of suffrage, and thoee inqabitants wl10 
are entitled to the exercise of that right. To vote for 
mettlbers of a legislature, is to perform an act of original 
sovereignty. No persou unqu11.lified ~Jhould, tberefo1·e, be 
permitted to assume the exercise of such pre-eminent 
power. We are told, that, among the Athenians, exquisitely 
sensible to all the rights of citizenship, a stranger who in
terfered in the assemblies of the people, was punished 
with death. Such dangerous interference was considered 
as a species of treason against their rights of sovereignty 1 

A momentous question now occurs-who shall be en
titled to suffrage? This darling privilege of freemen 

[1 See John Adams' lnaQ8'UI'IJ address, March 4, 1797.] 



J(j LECTURES 0~ LAW. 

should certainly be extended 1\S far as consideratious of 
safety and order will posaibly admit,. The correct theory 
a.nd the true principles of liberty require, that every citi
zen, whoee circumstancett do not render him necessarily 
dependent on the will of another, should poeses.s a vote in 
electing those, by whotJe conduct ltis property, his reput~· 
tion, his liberty, and ltis life, may be all most materially 
affected} 

By the constitution of the United States,!~ the members. 
of the bouRe of representatives shall be choeen by the· 
people of the several states. The electol's, in e~~.eb statt>. 
shall l1ave the qualifications requisite for electors of the
most numerous branch of the state legislature. 

This regulation is generous and wise. -1 t is generous;: 
for it intrusts to the constitutions or to the legit~latures of 
tl1e several states, the very imp01tant powru· of R.Scertahl
iug and directing the qualifications of tho.<~e, who shall be 
entitled to elect the most numer'Ous branch of the national 
legislature. Thi~t \lll..'iURpicious confidence evinces, in the
national constitution, the most ft·iendly disposition toward.~. 

the governments of the several states. }'or how can such. 
a proper disp08ition he eviuced more strongly, t han. 
hy providing that its legislature, so fat· as reRlJect.'> the
most numerous branch of It, should stand upon the sam~ 
foundation with theirM; and by 1woviding farther, that thi~-

p This principle is without doubt an t>asential one, and but a corollary 
to the -principle that power is not w oo t'XI'relsed as of right, but the
inquiry llrise& : In what position dOt's that place Ull in nofen>nct> to that 
l1lghly n>"pectable, Intelligent ancl patriotic class of our natunt.l-born 
citizen~. \'iz., the unmarried portion of our females, who an> not In !ucla 
a relation as to have virtual representation. The qu~stlon of female
suffrage is not to be cou.aldered merely in tbe llgbt of tlielr dl'llin> or dis
inclination to vote, bat upon the broader ground of public utility, ancS 
with a rlear view of natllnl equality of right and dudea.. See .Note A In 
.Appendt:x.] 

I Art. 1, 11. 2. 
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foundation should be continued or altered by the states 
themselves ? · 

This regulation is wise as well &s generous. An atten
tion to its genuine principle and tendency must have a 
~>troog eifeet. in preventing or destroying the seeda or 
~aloW~y, which might otherwise spring up, with regard 
to the genius and views of the national government. It 
luls embuked itself on the same bottom with the govern
menta of the diifereut ~;tares : can a stronger proof be 
given of its determination to sink or swim with them? 
Can proof be given of a 11tronger desire to live in mutual 
hannony and affection? This is an•object of the last im
portance ; for, to adopt an expression utl8d by my Lord 
Bacon, " the uniting of the hearts and atlections of the 
J:leople Ul the life aud t rue end of this work." • 

The remarks which I have made on thi11 subject place. 
in a clear and striking point of view, the propriety, and 
indeed the political neeessity, of a regulation made in 
another part of this constitution . In tbe fourth section 
of the fourth article it is provided, that, 16 the United 
States shall guaranty to every td:.ate in this Union a re
publican form of government." Its own existence, as a 
government of thi11 description, depends on thehs.2 

A.tt the doctrine coucen•ing elections and the qualifica
tions of electors is, in every free country, a doctrine of 
the fin;t magnitude ; and as the national constitution has, 
with regard to this doctrine, rested itBelf on the govern
ments of the several states; it will be highly proper to 
take a survey of those provisions, which, on a subject so 
interesting, liave been made by the ditlerent state constitu
tions: for; every state has justly deemed the subject to be 
of constitutional importance. 

1
' lA. Bac. m. 

['Chief Juat.lce Chue said in hia opinion In Texas r. White : "With· 
ocit the nues In union there could be no such political body u t.be 
t"nlted &.ara." 7 Wall~ t;. ti. Rt'p. p. 72u.] 
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In the constitution of Pennsylvania, the great principle, 
which a.nimates and gover·ns this subject, is secured by an 
explicit declaration, that "elections shall be free and 
equal." 1 This is enumerated among tbe great points, 
which arc "excepted out of the general powers of govern
ment, and shall fm-ever remain inviolate." I The practi
<Jal operation of this great and inviolable principle is thug 
specified and directed; " In elections by the citizens, 
every freeman of the Rge of twenty-one years, having re
sided in the state two yeat'S next before the election, and 
within'that time paid a state or county tax, which shall 
have been assessed at· least six months before the election, 
shall enjoy the rights of an elector." 8 

It well deserves, in this place, to be remarked, how con
genial, upon this great subject, the principles of the con
stitution of Pennsylvania are to those adopted by the 
government of the Saxons. The Saxon freemen, as we 
have alreRdy seen, had votes in making their general 
laws.• The freemen of Pennsylvania, as we now see, en
joy the rights of electors. This right, it bas been shown, 
is equivalent, and, in a state of any considerable extent, 
must, on every principle of order and convenience, be 
substituted to the other. This is far from being the only 
instance, in which we shall have the pleasure of finding 
the old Saxon ma.xims of government renewed in the 
American constitutions. Particular attention will be paid 
to them, as they present themselves. 

By the constitution of New Hampshire, "every mal& 
inhabitant, with town ptivileges, of twenty~ne years of 
age, paying for himself a poll ta:x, has a right to vcte, in 
the town or parish wherein he dwells, in the election of 
representatives." a 

In Maseacbussetta, this right is, under the constitution. 

l Art. 9, a. 6. t AJt. 9, a. 26. • Cons. Penn. Art. 3, s. 1. 
• Bac. on. Gov. 84. 'Cons. N. B. p. Jl, 14. 



o~· THE LEGISLATIVE DEPARTMENT. 19 

13njoyed by " every male person, being twenty-one years 
of age, and resident in any particular town in the com
monwealth for the space of one year next preceding, hav
ing a freehold estate within the same town, of the annual 
income of three pounds, or any estate of the value of sixty 
pounds." Every one soqualified may .. vote in the choice 
of a representative for tbe said town.'' l 

The right to chooee representatives in Rhode lsland is 
vested in ''the freemen of the respective towDB or places.'' 
This regulation is specified in the charter of Charles the 
Second. The state of Rhode Island and Providence Plan
tations has not A88Umed a fm·m of govemn1ent different 
from thRt, which is contained in the above mentioned 
<:harter.2 

The qualificatio1•s requil:4ite, in the Mtate of Connecticut, 
to entitle a persou to vote at elections, are, maturity in 
years, quiet and peaceable behavior, a civil conversation, 
and forty shillings freehold, or forty pounds personal 
estate : if the selectmen of the town certify a person quali
fied in th06e 1-espect:..o;, he is admitted a freeman, on hi& 
taking a.n oatli of fidelity to the state.a 

It ought to be observed, by the way, that this power to 
admit persons to be fl'eemen, or to exclude them from 
being ft·eemen, according to the sentiments which othelli 
.,ntertaiu concerning their convel'SI\tion and behavior, is a 
power of a very extraordinary nature; and is certainly 
capable of being exercised for very extraordinary pur
poses. 

The constitution of New York 01-daius "that every 
male inhabitant of full age, who shall have personally re
tiided within one of the counties of the. state, for six mont.h.Y 
immediately preceding the day of election, shall, a.t such 
election, be entitled to vote for representatives of the said 

1 Com. Ma.u. c .. 1, a. s, 4. ~~ Ch&r. B. L p. ,1, IH. 
a Cons. Con. p. 64. 
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county in assembly; if during the time aforesaid he shalf 
have been a freeholder, possessing a freehold of the value 
of twenty pounds, ~·ithin the said county, or have t·cnt.cd 
a tenement therein of the yearly value of forty shillings; 
and been rated and actually paid taxes to the state."' 1 

"All inhabitants of New Jersey, of full age, who are· 
worth fifty pounds, proclamation money, clear estate within 
that government, and have l'esideu within the county, in 
which they shall claim a vote, for twelve mouths immedi
ately preceding the election, shall be entitled to vote for 
representatives in asJ;embly." t 

The •·ight of suffrage is not specified in the constitution 
of Delaware ; but it is provided, that, in the election of 
member:s of the legislature, it "shall remain as exercisecl 
by law at present." 11 

In Maryland, .. all freemen above twent.y·<me years of 
age, having a freehold of fifty acres of land in the 
county, in which they offer to vote, and residing therein ; 
and all freemen baving property in the state above tho 
value of thirty pounds current money, and having, resided 
in the county, in which they offer to vote, one whole year 
next preceding the election, shall have a right of suffrage 
in the election of delegates for such county." • 

We find, in the constitution of Virginia, uo specifica
tion of the right of suffrage : it is declared, however, that 
this right shall remain as it was exercised at the time 
when that constitution was made. 6 

It is provided by the constitution of ~orth Carolina .. 
.. that all freemen of the age of t\venty-one years, who
have been inhabitants of any county within the state 
twelve months immediately preceding the day of any elec
tion, and shall have paid public taxes, shall be entitled ro 

t Cone. N. Y . c. '1, p. ISS. 
• Cone. Del. c. 5, p . 00, 
'Cone. VIr. P• 126. 

sCone. N. J. c. 4, p . 70, 71. 
• Cons. Mar. c. 2, p. 109. 
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-vote for me1nbers of the l10u.se of commons, for the county 
in which tT1ey reside." 1 ' 

According to the constitution of South Carolina, "every 
free white man, of the age of twenty-one years, being a 
citizen of the state, and having resided in it two years 
previous to the day of election, and who has a freehold of 
fifty acres of land, or a town lot, of which lae hath been 
legally seized and possessed at least six: mnut.hs befol'e 
sncb election, oa·, not having such freehold or· lot, laa.s: 
resided within the election district, in which he offers tO' 
give his vote, six months before the election, and has,' t.he 
preceding yel\1', paid a tax of three shillings sterling t(}
wards the support of govel'nment, shall have a right to 
vote fot· members of the lwuse of representatives for the 
election district, in which he holds such property, o1· j~ so 
resident.''ll 

J am not possessed ol the present constitution of 
Georgia. By itt! late constitution, it wa.s provided, that 
•• all male white inhabitants, of the age o£ twenty-one
years. and possessed, in their own right, of ten poundEt 
value, and liable to pay tax in the state, or being of any 
mechanic trade, and shall have been a resident six mont.hs 
in the state, shall have a right to vote at 1\11 elections for ·~ 

:ret>resentatives." • 

1 Cons. N. C. e. 8, p. 134. 2 Con~. S. (', art. 1, s. 4. 
a Cons. Georg. c. 9, p. 1~. 
• .All.eratlona have been made by 11everal of the statu in their conl!titu

tional provialona on t his subject. 
Aecording te the p~nt constitution of Dell\ ware, "c•wry wJ1itt' fl'l'~>

man of the age or twenty-one years, having realded In tbe state two yean 
nex~ before Lhe election, .and wlthlu t !Jat time palcl a etat.e or county tax, 
.. hieb shall have been ueessed at leut six montb.a before the election, 
llh&Jl E-njoy the right of an ell'ctor." Art. 4, l!. 1. 

By an amendment of the constitution of Maryland. conftrml!d l.n tho 
year one tboWI&Ild eight hundred anti two, It Ja provided that every free 
wblt.e male citizen of the state, and no other, above twenty-one yeara or 
ago-. having resided twt>lve months next pret:edlnr the election in the 

.. 
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From the foregoing enumeration-its length and ita 
minuteness will be justified by its importance-from the 
foregoing enumeration of the provisions, which have been 
made, in the several states, concerning the right of sof
fl'age~ we are well warranted, I think, iu drawing this 

city or county at. which be of!ens to vote, eb&ll have a right of eut'fra8e. 
Conatitutions, p. 174. 

The present constitution of Gi!orgla directs that the electons of rnem
bens of the general uaembly shall be cltlzen.a and lnhabitantll of the 
etate, and ab&ll have attained the age of twenty.()ne yean, and have paid 
all public taxes wWch may have been required of them, and which 
they have had an opportunity of paying agreeably to law, for the year 
preceding the elect.lon, and shall have resided l1x monthe within the 
county. Art . ., 11. 1. 

In onler to complete the view taken of thl8 subject In the lext, It will 
be proper to state the provisions made by the constllullons of the new 
etatee admitted into the Unlonrt!llpectlng the qua.ll&catlone of electons. 

In Vermont, "every man of the full age of twenly.()ne yeans, having 
re3ided In ~he 11tate for the 1paoe of one whole year uext before the elec
tion of representatives, and who Ia of a quiet and peaceable behavior, 
and will take the following oath or alf\rmation, sb&ll be entitled to &II 
the privileges of the state : 'Yeu do 10lemnly swear (or aftlnn) that when
ever J'OU give your vote or suJfrage, touching any matter that concerns 
the state of Vermont, you wlll do It ao as l.u your '-ousclence you shall 
judge will most conduce to the best good of the sa. me, l\S established by 
t.be conetituUon, 'Without fear or favor of any man. • " Cone. Cb. ll. a. 21. 

Br the con.etltuUon of Tenneeaee, ev!'.ry freeman of the age of t~enty
one yeans and upwards, poasesalng a freehold In the county wherein he 
may vote, and being an lnh&bll.t.nt of the eta~c. and every freeman, being 
an Inhabitant of nny oue county in the state six months Immediately 
preceding the day of electiQn, shall be entitled to vote for membfo.n of 
tho general assembly, for the county In which be shall rt>.lllde. Art. :l, 
8. J. 

The constitution of Kentucky provides, that ln all electlona for repre
&entatlves, every free male cillzen (negroes, mulattooe, and Indian~ ex
cepted) who at tbe time being bath attained to the age of twenty-ont> 
yeans, and rt!lllded ln the state two yea.rs, and the county or town in 
wblcb be oftens to vote one year next preceding the election, shall enjoy 
the right of an elector. Art. 2, e. 8. 

In the state of Oblo, the rights of electon~ are enjoyed by all white 
male Inhabitants above the age of twenty-one yeans, having reslrled in 
the state one year next preceding the election, anrl who have paid or arn 
charged with a state or count.y tax. Cons. Art. 4, s. 1. Ed. 
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broad and general inference-that, in the United States, 
UU8 right is extended to every freeman, who, by his J·esi
tlence, hss given evidence of his attachment to the coun
try, who, by having property, or by being in a situation to 
acquire property, ~s a common interest with his 
fellow citizens; and who is not in such uncomfortable 
circumstances, as to render him necessarily dependent, for 
his subsistence, on the will of others. 

By the 8&Dle ennmeration, we are enabled, with con
sciows pleasure, to view and to display the cl06e approxi
mation, which, on this great subject, the conatitutions of 
the American States have made, to what we have already 
seen to be the true principles and the con-ect theory o'f 
freedom. 

Again ; the same enumeration places in tJ1e strongest 
and most striking light, the wisdom and the generous cou
fidence, which rested one of the principal pillars of the 
national govemment upon the foundation p1•epared for it 
by the governments of the ~Several states. 

With this sentiment I began-with this sentiment ( 
conclude my remarks concerning the qualifications rc
«tnired from those, who elect the house of representatives 
of the United States. 

We now proceed to examine tLe qualifications required 
from those, who at-e elected to thst dignified trust. 

1. A representative must have attained the nge of 
twenty-five yeal's.1 

It is amru~ing euough to consider the different "ges, ~~t 
which persons have been deemed qualified c r disqualified 
for difterent purposes, both in private and in p,nblic lif~. 

A woman, as we learn from my Lord Coke and others, 
has seven ages for several purposes appointed to l1er by 
the law. At seven years of age, her father, if a feudal 
superior, was entitled to demand from l1is vassals an aid 

1 Cona. U.S. art. 1, s. 2. 
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to man-y her : at nine, she may ha'Ve dower : at twelve, 
she may consent to marriage: at fourteen, she may choose 
a guardian: at sixteen, marriage might be tendered to her 
by her lord; at seventeen, she may act as executrix: at 
twenty-one, she may alienate her lands and goods.1 A 
man, also, bas different ages assigned to him for different 
purposes. At twelve years of age, he was formerly obliged 
to take the oath of allegiance: at fourteen, he can consent 
to marriage : at the same age he can choose his guardian : 
at twenty-one, he may convey his personal and real estate.1 

The foregoing are the different ages allowed for differ
ent purposes in private life. In public life, there hl\!l, 
\vith regard to age, been a similar variety of assignments; 
the reasons of some of which it is hard to conjecture ; for 
the propriety of others, it is equally hard to account. 

In the government of the United States, it is supposed, 
that. no one is fit to be a member of the house of representr 
atives, till he is twenty-five years of age; to be a senator, 
till be is thirty; 8 to be a president, till 11e is thirty-five.• 

The duration assigned by natme to human life is often 
complained of as very short: that MSigned to it by some 
politicians is much shorter. For some political purposes, 
a man cannot breathe before he numbers thilty-five years~ 
as to other political purposes, his breath is extinguished 
the moment be reaches sixty. By the constitution of New 
Y ork,6 u the chanceUor, the judges of the supreme conn, 
and the first judge of the county court in ·every county, 
hold their offices-until they shall respectively have at
tained the age of sixty years." 6 

How diHerently is the same object viewed at different 
times and iu different countries l In New York, a man ia 
deemed unfit for the first offict>s of the state after he ia 

l line. '78 b. II.Jd. Ibid. 
• Cons. U. S. &rt. J, e. :J. • Id. art. 2, s. 1. 
[• Chancellor Kent waa retired under thla law.] 

I C. 24, \)• 63. 
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t~ixty: in Sparta, a man was deemed unfit for the fi.J'St 
,offices of the state till be was sixty, Till that age, no one 
was entitled to a seat in the senate, the highest honor of 
the chiefs.1 How convenient it would be, if a politician 
poesessed the power, so finely exercised by the most 
beautiful of poets l Virgil could, with the greatest ease 
imaginable, bring .tEneas and Dido together; though, iu 
fact, some centuries elapsed between the times, in which 
they lived. Why cannot some politician, by the same or 
~orne similar enchanting art, produce an ancient and a 
modem government as cotemporaries? The effect would 
be admirable. The moment that a gentleman of sixty 
would be disqualified from retaining his seat as a judge of 
New York, he would be qualified for taking his seat as a 
senator of Sparta. 

2. Before one can be a representative, he must have 
been seven years a citizen of the United States.1 

Two reasons may be 1\SSigned fot· this provision. 1. 
That the constituents might have a fulhnd matlU'e oppor
tunity of knowing the character andmeritof theirrepresenta
t,ive. 2. That the representative might l1a.ve a full and 
1natnre opportunity of knowing the dispositions aml 
interests of his constituents. 

3. The :representative must, when elected, be an inha~ 
itant. of that state, in which he is cbosen.8 

The qualification of residence we have found to be uni
"\'ersally insisted on with regard to those who elect: here 
the same qualification is insisted on with regro-d to those 
who are elected. The same reasons, which operated in 
favor of the fonner qualification, open~te with equal, 
indeed, with greater force, in favor of this. A provision, 
.almost literally the same with the present one, was made 
jn England three centuries and a half ago. By tl statute 

1 1 Gll. c. 8, p. 107 ;· 8 War. Bib. 29. 
2 Cons. U . S. art. 1, e. 2. · 1 Cons. U. S. art. I , s. 2. 



26 LECTURES 0~ LA. W. 

JJ18(}e in the first year of Henry the Fifth, it was enacted,, 
that "the knightB of the shires, w.hich from henceforth· 
shall be chosen in every shire, be not chosen, unless they 
be resident within the shire where they shall be c.hoseu, 
the day of the date of the writ of' tlle summons of the 
pRrliament "-"And moreover it is ordained and estab
lished, that the citizens &Ud burgesses of the cities and 
boroughs be chosen men, citizens and burgesses, resiant, 
dwelling, and free in the same cities and boroughs, and no 
other in any wi.se.'' 1 To this moment, the stutute con
tinues unrepealed-a melancholy proof, how Ia.r degenerate 
and corrupted manners will overpower the wisest and 
most wholesome laws. From Sir Bulstrode Whitlocke we
learn, that, above a century ago, non-{}omplia.nce with this 
statute Wl\8 "connived at.'' 2 The statute itself has been 
long ed openly disregarded. The con seq uencea of this dis
regard may be seen in the present state of the representation 
in England. 

Thus far concerning the election of the house of repre
sentatives, and the qualifications of the members and of 
the electo.rs. It remains to speak concerning the election 
and the qualifications of the senators. 

The senators are chosen by the legislatures of the· 
several states. Every senator must have attained to the 
age of thirty yea.rs ; be mwt have been 11ine yen.rs a 
citizen of the United States; and he must, wheu electetl~ 
be an inhabitant of that state, for which he shall he 
chosen.8 

Some have considered the senators a.s immediately rep
resenting the sovereignty, while the members of the othet
liOuse immediA.tely represent the people, of the several 
-states. This opinion is founded on a doctrine which I 
c:onsidered and, I believe, refuted very fully in u. former-

I St. 1 Hen. 6, e. 1 &r. 380. 
• Cons. U. S. •rt. 1. a. 8. 

11 I Whit!. -tOO. 
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lecture: I the doctrine is this-that the legislative power 
ill the supTeme power of the state. The supreme powet· I 
showed to reside in the people. 

By the constitution of the United States, the peovle 
h.ve delegated to the several legislatures tbe choice of 
aenators, while they have retained in their own h&nds the 
choice of representatives. It would be unwise, however, to 
infer from this, that either the dignity or the import&nce 
of the senate is inferior to the dignity or the import&nce of 
Lhe house of representatives. One may intrust to another 
the management of an equal or even superior business, 
while he cbooees to transact personally a business of an 
equal or even an infelior kind. 

Between the senate of the United States, and tJtat of 
Pennyslvania, there is one remarkable point of difference, 
of which it will be proper, in this place, to take particular 
notice. .According to the constitution of the United States, 
two senators are eb08'en by the legislature of each ·state : 
while the members of the house of representatives are 
choaen by the people. According to the constiLution of 
Pennsylvania,• the senators are chosen by tlte citizens of 
tbe state, at the same time, in the same manner, and at 
the same place where they shall vote for representativeH. 

To choose the senators by the same peTSons, by whom 
the members of the house of representatives are chosen, it>, 
we are told, to los" the material distinction, and, con
sequently, all the benefits which would result from the 
material distinction, between the two branches of the 
legislature. 

If this, indeed, should be the necessary consequence of 
eleet.ing both branches by the same persons ; the objection, 
it is confessed, would opemte with a force irresistible. 
Bat ID&DY and strong reasons, we think, rut\y be assigned, 
wby all the advantages, to be expected from two branches 

1 Ank, vol. 1, ch. 5, 'Art.. J, s. 6. 
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4>f a legislature, may be gained and preserved, though 
those two branches derive their authority from precisely 
the same source. 

A point of honor will Mise between them. The esprit 
.du corps will soon be introduced. The principle, and 
direction, and aim of this spirit will, we presume, be of 
the best and purest kind in the two houses. They will 
be rivals in duty, rivals in fame, rivals for the good graces 
of their common constituents. 

Each boose will be cautious, and careful, and circum
spect, in those proceedings, which, they know, must un
dergo the strict and severe criticism of judges, whose 
inclination will lead them, and whose duty will enjoin 
them, not to leave a single blemish unnoticed or uncor
rected. After all the caution, all the care, and all the 
circumspection, which can be employed, strict and severe 
criticism, led by inclination and enjoined by duty, will 
find something to notice and correct. Hence a double 
~ource of information, precision, and sagacity in pl.mning, 
digesting, composing, comparing, and finishing the lawts, 
both in form and substance. Every bill will, in some one 
or more steps of i~ progress, undergo the keenest scrutiny. 
Jts relations, whether near or more remote, to the prin
ciples of freedom, jurisprudence, and the constitution will 
be accurately examined; and its effects upon the laws 
t\lrea.dy existing will be maturely traced. In this manner, 
·1-ash measures, violent innovations, crude projects, and 
partial contrivances will be stifled in the attempt to bring 
them forth. These effects of mutual watchfulness and 
mutual control between the two houses, will redound to 
the honor of each, and to the security and advantage of 
t.he state. 

The very circumstance of sitting in separate houses will 
be the cause of emulous and active separate exertion. 
The era, when the commons of England met in an apart-
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ment by themselves, is, with reason, considered, by many 
\friren;, a.~ 1\ memornblc ern in the history of English 
liberty. " After the fonnation of the two houses of parlia
ment.'' sayli lh. Millar, in his historical view of the Eng
lish constitution, 1 "each of them came to be possessed of 
4.'ertain peculiar privileges; which, although probably the 
objects of little attention in the beginning, have since 
risen to gt-eat political importance. The hom~e of com
mom~ obmined the ~ole power of bringing in money bill.!!." 
ThitS subject will, by aud by, come unde1· our mo'ro imme
Jiate view. 

Rivals for character, as we have seen the two houses to 
he, they will be rivals iu all pursuits, by which character 
t'au be acquired, established, and exalted. To these latul
~lble pursuits the crown of success will best be obtained,• 
lty ,;gor aud alacrity in the discharge of the lmsiness 
\.'Ommitted to their care. 

A dHfeteuce in the ~ts &!!Signed to the two houses, 
aml in the number aud duration of their members, will 
prorlnce a iliffereuce in their sense of the duties required· 
;md expected from them. The ho~e of representatives, 
for instance, form the grand inquest of the state. They 
will diligently inquire into grievances, arising both from 
men aud things. Their commissions \Vill commence or be 
renewed at short distances of time. Their sentiments, 
and views, and wishes, and even their p.~ions, will have 
received a. deep and 1·ecent tincture from the sentiments, 
illld view:~, and wishes, and passions of their constituents. 
luto thei1· counsels, and resolutions, and measures, thi.t; 
tinctm-e will be strongly tlansfused. They will know the 
('\'ils which exist, and the means of removing them: they 
will know the advantages already discovered, and · the 
means of increasing them. A~t the term of their commis
l!ion and trust will soon expire, they will be desirous, 

1 1'. ann (4t~). 
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while it lasts, of seeing the public busiues."l put, at least .. 
iu a train of accomplishment. F1-ona. all these cause."!, a 
sufficient number of overtures and propositions will origi
na~ in the house of representati,•es. Thesa o\·er·t.mes 
and propositions will come, in their propet· cour'l!u, before 
the senate. Those, which shall appear premature, will 
be postponed till a more convenient season. Those, wlai('h 
shall appear crude, will be properly digested and formed. 
Those, which shall appear to be calcula~d upon W<• 
narrow a' scale, will be enlarged in their operation and 
extent. Those, which shall appear to be dictated by loc:\l 
views, inconsistent with the general welfare, will be eit.het· 
rejected altogether, or altered in such a manner, as that 
the interest of the whole shall not be sacrificetl, or ren
dered subservient, to the interest of a part. 

Articles of information, detached and seemingly uncou
nected, introduced by the ho118e of representatives, at; 

different times, from different places, with different 
motives, and for different purposes, will, in the 1.1enate, be 
collected, compared, methodized, and consolidated. l r u<lcr· 
their plnstic hands, those materials will be employetl in 
forming systems and laws, for the prosperity and happi
ness of the commonwealth. 

If, at any time, the passiol18 or prejudices of the pc(1ple 
should lie ill directed or too stroug ; ltJHl the l10usc of 
representatives should meet, too highly cluu·ged with tlu: 
transfusion; it 'will be the business and lhe duty of the 
senate to allay the fervor: and, before it shall give :\ 
sanction to the bills or resolutions of the othet' J,ou:-~r•, to 

introduce into them the requisite ingredient> of miltlllc~s 
and moum'8.tion. 

Extremes, on one hand. are often the forerUHll('l's of 
extremes on the other. If a benumbing torpor :<lwuhl 
appear in the body politic, after the effects of ,·iolt•nt 
convulsions have subsided; aud if the contagions apatl1~· 
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;should spread itself over the bouse of repreaentatives; it 
will then become the businesa and the duty of the senate, 
to infuse into the public councils and public measures the 
proper portion of life, activity, and vigor. 

In seasons of proaperity, it will be<:ome the care of the 
~uate to temper the extmvagance, or represa the insolenctl, 
·of pnblit• joy. In seasons of aclvet-sity, the senate will be 
employed in administering comfort and cure to the public 
deRpondency. 

In nne ; the 11enate will consider itself, and will be 
considered hy the people, as ·the balance wheel in the 
great machine of gove111ment ; calculated and designed to 
re*-'nl ittJ movements, when they shl\ll be too t-apid, and to 
.acnelemte them, when they tihall be too slow. 

These reilection11, which seem to arise naturally from 
·the subject before us, wih, we hope, be sufficient to con
vince you, that the most beneficial put-poses may be mtion
ally expected from the senate of Pennsylvania, though 
the senators, as well u the members of the bouse of repre-
sentatives, be elected immediately by the citizens of the 
·commonwealth. 

Another circumstance, not yet mentioned, deserves to 
be added to this account. The district& for the election 
of senators, are to be formed by the legislature. In form
'ing those distticts, the legislature &1'6 empowered to in
dude in them such n. number of taxable inhabitants as 
!;hall be entitled to elect fonr senators.1 An enlarged sud 
j11dicious exercise of this power will have a stmng 
tendency to increase the dignity and usefulness of the 
senate. It may, I believe, be N~Sumed as a general 
maxim, of no small importance in democratical goveru
ment8, that the more ·extensive' the district of election ill, 
the choice wHl be tl1e more wise and enlightened. ln
trigue and cunning are the bane of elections by the people, 

J Cons. l'enn. art. I, !1. ; • 
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who nre unsuspicious, because they are undesigning·: but 
intrigue and cunning are most dangerous, because they 
are most suc~ful, in a contracted sphere. 

II. I am now to consider the number of members o{ 
which the legislature oi the United States consists. 

The representatives are apportioned among the several 
states according to their numbem. The number of repre- · 
sentatives shall not exceed one !ol' every thirty thousand.t. 
The senate shall be composed of two senators from each. 
state.2 

The Union consists now of fourteen, and will soon con
sist of fifteen states. Of consequence, the senate is com
posed now of twenty-eight, and will be composed soon of 
thirty members. 

A census of the United States has been taken, agree
ablyto the constitution, and the returns of that census are 
nearly completed. By these it appears, that, allowing one 
representative for every thirty thou.sand returned on the 
census, the house of representatives will consist of. one 
hundred and twelve members.8 

Evet·y one has heard of the saying of the famous Car
dinal de Retz-tbat evety public a.siSembly, consisting of 
more than one hundred members, was a mere mob. It 

t Cons, U. S. art. 1, e, 2. 'Id. art. 1, a. 8. 
1 After th·e cenau.e mentioned Jn the text, tl1e representatlvee were ap

portioned among the atatell, by an aet of congreaa pasaed on the four
teenth day of AprU, 1792, agree&bly to a rat(o of one member for every 
thirty-three thou.eand ln. each a tate, computed according to the rule pre
scribed by the constitution. The number of representatives, agreeably 
to that ratio, &DlOunt.ed to one hundred and jive. 

A second enumeration wu made In the year 011e thou.aand elgbt hun
dred ; and the representatives were, by a.n aet of eongreaa pUled on the 
fonl'WeAth day of January, 1802, apportioned &JUong the atat.es agreeably 
to the same ratio. Their number amounted to one hundred and forty
one. The llt&te of Ohio has since been admitted into the Union, and ls 
entitled to one member. Tbla last apportionment Ia atm ln. force. 

The aenatAI of the United Stat.ea, at present, collllilltll of t.hJrty-four · 
.membel'l. Ed. lint edition. 
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is not improbable, that the Cardinal <\rew his conclusion 
from what he had seen and experienced. He lived in a 
turbulent season; and, in that turbulent season, was dis
tinguished 88 a most turbulent actor. Of consequence, 
he was much conversant with mere mobs. But surely no . 
good reason can be given, why the number on.e hundred 
should form the precise boundary, on one side of which, 
order may be pre~Served, and on the other side of which, 
<.:onfusion must unavoidably prevail. The political 
qualities of public bodies, it is, in all likelihood, impossi
ble to ascertain and distinguish with such numerical exact
ness. Besides; the public bodies, most celebrated fm· 
t}le decency and dignity, 88 well as for the importance, of 
their proceeding!!, have far exceeded, iu number, the 
bounds prescribed by the Cardinal for the existence of 
those respectable qualitie8: witness the senate of Rome, 
and the parliament of Great Britain. 

There is, however, with regru:d to this point, an extreme 
on one hand, as well 88 on the other. The number of a
deliberative body may be too great, as wellss too small. 
In a great and a growing country, no precise number 
could, with propriety, be fixed by the constitution. A 
power, in some measure discretionary, was, therefore, 
necessarily given to the legislature, to direct that number 
from time to t.ime. If the spirit of the constitution be 
observed in other particulars, it will not be violated in this. 

Ill. I proceed, in the third place, to treat of the term, 
for which the membets of the national legislature are 
chosen. 

In the greatest part of the states, the members of the 
mos~ numerous b~nch of their legislature are chosen an
nually; in some, every half year. The members- of the 
least numerous branch are generally chosen for a longer 
term. By the constitution of the United States,1 the 

1 Art. 11 II. 2. 
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membeJ'S of the house of representatives lU'8 chosen" every 
second year." 

When we consider the na.tut-e and the extent of tlu~ 
general government, we shall be satisfied, I apprehend, 
that biennial elections are as well proportioned to it, 1~ 
nnnual elections are proportioned to the individual states, 
and half·yearly elections to some of the smallest of them. 

Tlte senators of the Uni~d States are chosen for six 
years ; but are so cla&Jed, that the seats of one-third part 
o{ them are v~ated at the expiration of every second 
year ; so tl1Rt one-third part may he chosen every second 
year.' 

In Pennsylvania, the senntot'8 are chosen for four years; 
hut are so cl888ed, that the seats of one-fourth part of 
them are vacated at the expiration of every year; so that 
one-fourth p1nt may be chosen every year.1 

The intention, in 888igning different limitations to the 
te1-ms, for which the members of the different houses are 
chosen, and in establishing a rotation in the senatB, i~; 

obviously to obtain and secure the different qualities, by 
wltich a legislature ought to be distinguished. These 
qualities are, stability, consistency, and minute infonna
tion. All these qualities may be expected, in some 
flegree, from each house j but not in equal proponiODR. 
For minute information, the principal reliance will be 
plMed on the house of representatives; because that 
ltonRe is the most numerous ; and because its members a.rc 
most frequently chosen. • The qualities of stability ann 
consistency will be expected chiefly fl'om the senate, be
cause the senators continue longer in office ; and because 
only a part of them can be changed at any one time. 

TV. J proceed to treat concerning the ln.ws, and rules, 
aml powe1'8 of the two houses of congress. 

The pat·liament of Great Britain has its peculiar law; 
t ('ons. l". ~. art. I, a. 3. t Cona. Peun. Rrt. 1, s. 5, 9. 



OF TIU: LEGISLATIVE DEPARTMENT. 85 

a law, says my Lor<! Coke,1 with which few are acquaint
ed, but which deserves to be investigated by all. The 
maxims, however, upon which the parliament proceeds, 
are not, it seems, defined and ascertained by any particular 
stated law: they rest entirely in the breast of the parli~ 
ment itself. The dignity and independence of the two 
houses, we are told, are preserved, in a great measure, by 
keeping their privileges indefinite.2 

Very different is the case with regard to the legislature 
of the United States, and to that of Pennsylvania. The 
great maxilll8, upon which our law of parliament is founded, 
are defined and ascertained in our constitutions. The 
a.rcana of privilege, and the arcana of prerogative, are 
equally unknown to our system of jurisprudence. 

By the constitution of the United States,8 each house 
of the legislattrre shall be the judge of the qualifications 
and returns, and also of the elections, of ita own members. 
By the constitution of Pennsylvania,• each bouse shall 
judge of the qualifications of ita members: but contested 
elections shall be determined by a committee to be selected, 
formed, and regulated in such manner as shall be diJ'ected 
by law. With regard to this subject, the constitution of 
Pennsylvania bas, I think, improved upon that of the 
United States. Contested elections, when agitate.d in the 
house itself, occasion much waste of time, and, too often,. 
a conside.rable degree of animosity among the members. 
These inconveniences will be, in a great measure, avoided. 

I Jlna. 11 b. 
• 1 81. Com. Ul3, 164-. [In the celebrated cue of Stockdale '1/. Haa

tanl, in 1834, reported in 9 Adolphus & Ellla Rep. 1; 86 Engllah Common 
Law Reports, 70, Jastlee (afterw&rd.ti Lord) Coleridge wd: "No lawyer, 
1 I1JIIPOtle, now 111Jlport.a the doct.rlne of Blaebtone that the dignity 
of the Bouae and their Independence are 1n a great meuure eecured by 
keeping theJr prhflqJeS tadeiD.lte. ") 

• Alt. 1 ... 5. ' An. 1, •• 12. 
a 
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by the proceedings and decision of a committee, directed 
and governed by a sta.nding law. 

It is proper, in this place, to take notice, that the house 
of representativ~ in congress have appointed a standing 
committee of elections. It is the duty of this committee~ 
to examine the certificate~§ of election, or other credentiaL;. 
of the members returned; to take into their consideration 
everything referred to them concerning returns and elec
tions ; and to report their opinions and proceedings to the 
house.1 

In the United States and in Pennsylvania, the legislat
ure has a 1·igllt to sit upon its own adjournments : but 
neither house shall, without the consent of the other, ad
journ for more than three days, nor to any other place 
than that in which the two houses shall be sitting.' In 
England, the sole right of convening, proroguing, and 
dissolving the parliament fomut a part, and, obviously~ 
a very important part, of the prerogative of the king.• 
Here we discover, in our new constitutions, another ren~ 
vation of the old Saxon customs. The original meetings 
of the witteuagemote in England were held regularly at 
two seasons of the year; at the e.nd of spring, and at the 
beginning of autumn.' Afterwards there came to Le two 
sorts of wittenagemote ; one held by custom, and at the 
stated periods; the other called occasionally,& and by a. 
special summons from the king. Under the princesofthe 
Nonnan and Plantagenet lines, the ancient and regular 
meetings of the national legislature .wel'e more and more 

l Jour. Rep. l!Uh April , 1789. 
'Cou.s. U. S. art. 1, a. 5 ; Cona. Penn. art. I, s. 16. 
• 1 Bl. Com. 1S7, 188. • Bac. on Gov.~ • .Millar, 146, 242. 
• A slmlll\r dlatinctlon between stated and occasional uaemblies waa 

obae"ed by the Athenians. Tbe times of the fonner were appointed by 
law : the l~tter were 1111DJJD.oned by thoee at the head of the clvU or of 
the military department of the government ; aa ~rgencle. ln tboee 
different department• arose. 1 Pot. Ant. 91, 92. 
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disregarded. The consequence was, that, in progress of 
time, the whole of the parliamentary businesa wu trao&
acted in extraordinary meetings, which were called at 
the pleMure of the sove.reign.1 Principii• ohtta. In con
sequence of acquiring the power to call the parliament 
together, that of putting a negative upon ite meetings, in 
other words., of proroguing or disaolving it, was, in all 
cases, Tested in the crown.1 

The coMtitution of the United States provides,• t.bat 
the senatonJ and representatives shall, in all cases, except 
treason, felony, and breach o( the peace, be privileged 
from arrest during their attendance at tl1e session of their 
respectiv., hou~5et~, and in going to and returning from 
them. The constitution of Pennsylvania' contains a simi
lar prov~ion, excepting in one particular. The mep1be1'8 
are not entitled to pri. vilege, if their conduct has been such, 
as to give reasonable cause of feM that they will break the 
peace; in the game manner as they are not entitled to i~ 
if by their conduct, the peace has been actually broken. 
This nece.\!8ary privilege has continued substantially the 
same, since the time of the Saxo08. The grand assembly 
of the wittenagemote, a:$ we are told by Mr. Selden, was 
holden sacred ; and all the members were under the pub
lic faith, both in going and coming, unless the party were 
j11r probatu1. Th~ privilege of safe pass, being thus an
cient and fundamental, and not by any law taken away, 
resteth still in Iorcc.s 

The membeN of the national legislature, and those also 
of the legislature of Pennsylvania, shall not, for any speech 
or debate in eithel' house, be questioned in any other 
place.6 In England, the freedom of speech is, at the open
ing of every new parliament, particularly demanded of the 

I Millar, 242, 344. t Id. 311. 1 Art. 1, a. 6. • Art. 1, •· 17. 
I 8&c. OD GoY. 88. 
• Cou. u. s. art. J, I . 6 i Cona. Penn. art. 1, L n. 
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king in person, by the speaker of the houae of commons.l 
The liberal provision, which is made,by our constitutions, 
upon this subject, may be justly viewed as a very consider
able improvement in the science and the practice of govern
ment. In order to enable and encourage a representative 
of the public to discharge his public trust with firmness 
and success, it is indispensably necessary, that he should 
enjoy the fullest liberty of speech, and that he sbould be 
protected from the resentment of every one, however 
powerful, to whom the exercise of that liberty may occa
sion offence. 

When it is mentioned, that the members shall not be 
questioned in any ot'M·r place ; the implication is strong, 
that, for their speeches in either house, they may be ques
tioned and censured by that house, in which tbey are 
spoken. Besides; each house, both in the United States 
and in Pennsylvania, has an express power given it to 
"punish it& members for disorderly behavior.'' 2 Under 
the protection of privilege, to use indecency or licentious
ness of language, in the course of debate, is disorderly be
havior, of a kind peculiarly base and ungentlemanly.· 

Each house may not only punish, but, with the concur
rence of two-thirds, it may expel a member.8 This 
regulation is adopted by the constitution of Pennsyl
vania:' "but,'' it is added, "not a second time for the 
same cause." The reason for the addition evidently is- . 
that the member, who has offended, cannot be an object of 
a second expulsion, unless, since the offence given and 
punished by the first expulsion, he has been either~lected 
by his former constituents, or elected by others. In both 
cases, his election is a proof, that, in the opinion of his 
constituents, he either has not offended at all, or has been 

1 1 Bl. Com. 164. 
'Cona. U. S. art. 1, a. 6. Cona. Penn. art. 1, e. 23. 
1 Cona. U. S. art. 1, a. 5. • Art. 1, e. 13. 
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already sufficiently punU!hed for hUi offence. The langu
age of each opinion is, that he ought not to be expelled 
again : and the language of the constituent& is a law to 
the house. ·; 

Each house may determine the rule::~ of its proceedgs. 
This power is given, in precisely the same terms, by· the 
eonatitution of the United States, and by that of Pennsyl
vania. t Its propriety is self-evident. 

The constitution of the United States directs, 3 that 
each house shall keep a journal of its proceedings, and, 
from time to time, publish them, except such parts as 
may require secrecy : it directs further, that the yeas and 
nays of the members of either house, on any question, 
shall, at the desire of one-fifth of those present, be entered 
on the journal. The constitution of Pennsylvania 8 goes 
still further upon these points: it directs, that the jour
nals shall be published weekly ; that the yeas and nays 
shall be entered on them, at the desire of a11y two mem
be:s ; and that the doors of each hou::;e, and of com~ 
mittees of the whole, shall be open, unle~ when the 
buainess shall be such as ought to be kept ::~ecret. 

That the conduct and proceedings of represent.a.tive_s 
should he as open as possible to the iuspection of those 
whom they represent, seem~:~ to be, in republican govern
ment, a maxim, of wh()(re truth or importance the smallest 
doubt cannot be entertained. That, hy a necessary conse
quence, every measure, which will facilitate or secure this 
open communication of the exercise of delegated power, 
should be adopted and patronized by the constitution and 
laws of every free state, seems to be another maxim, 
which is the unavoidable result of the fonner. For these 
reasons, I feel myself uecessarilr and unavoidably led to 

1 Cons. U . .S. arL I, a. 5. Cons. J•enn. art. 1, s. 1a. 
~ Art I, s. 5. ' Art. 1, &. 14, 15. 
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consider the additional 1•egulations made, upon this su!, 
ject, by the constitution of Penll8ylva.nia, as improve
meP.!,! upon those made by the constitution of the United 
Sta.~~- The regulation-that the dool's of each house, 
and~£ committees of the whole, shall be open-1 view a.s 
an in provement highly beneficial both in its nature and in 
its consequences-both to the representatives and to their 
coll8ti~uents. "In the house of commons,'' says Sir Wil
liam Blackstone, •• the conduct of every member is subject 
to the future censure of his constituents, and therefore 
should be openly submitted to their inspection." 1 But I 
forbear to enter more largely into this interesting topic. 

The house of representatives in congress shall choose 
their speaker and other officers.z The like provision itJ 
made by the constitution of Pennsylvania,3 with respect 
to both houses of the general MSemb1y. 

The speaker of the house of commons cannot give his 
opinion, nor ·can he argue any question in the house.' 
From this view of the matter, one would be apt to im
agine, that as the Latins M~>igned t<> a grove the name of 
loctU a non lucendo, so the English distinguished the first 
officer of the house of commons by the appellation ~f 
speaker, because, by the rules of that house, he could say 
neither yes nor no. But if we trace things to their 
origin, we shall be led to discover the reason of this de
nomination. 

The first mode of passing a bill tluough parliament Wl\8 

by a petition to the king. This petition represented the 
grievance or inconvenience, concerning which complaint 
was made, and requested that it should be remo,·ed. 
When a petition was offered by the commons, after they 
sat in a separate bouse, it was necessary to appoint some 
person to intimate their views and wishes to the king. 

' 1 Bl. Com. 181. 
1 An.l, s.l l. 

• CODI. u.s. ~ 1, I. 2. 
t 1 Bl. Com. 181. 
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This person, chosen by themselves, and approved by the 
king, whom they would not address by the mouth of a 
person disagreeable to him, was denominated their speaker. 1 

To discharge this part of his duty in the dignified, and, 
at the same time, in the re~pectful manner, in which it 
ought to be discharged, was frequently considered as a 
business of a very arduous nature. It will not be unen
tertaining, to learn, from one oi the speakers of the house 
of commons, the qualities, which, in his opinion, were 
necessary for the proper performance of the speaker's 
office. 

"Whence," said Serg(:Mt Yelverton, "your unexpected 
choice of me to be your mouth or speaker should proceed, 
I am utterly ignorant. Neither from my person nor 
nature doth this choice arise : for he that supplieth this 
place ought to be a man big and comely, stately and well 
spoken, his voice great, his carriage majestical, his nature 
haughty. But, contl-arily, the stature of my body is small, 
myseU not so well spoken, my voice low, my carriage 
lawyer-like and of the common fashion, my nature soft and 
bubful. If Dem06thenes, being so learned and so elo
quent as he was, trembled to speak before Pbocion at 
Athens; bow much more shall I, being unlearned and 
WlBkilfnl, supply this place of dignity, to speak before tJ1e 
unspeakable majesty and sacred personage of our dread 
and dear sovereign, the terror of whose countenance " 
(he apeak& of Queen Elizabeth) "will appal and abase 
even the stoutest heart." s 

All bills for raising revenue shall originate in the 
house of representatives ; but the senate may prop<~~Se 
amendments as in other bills. .This provision is common 
to the United States and Pennsylvania.• 

I Xlll&r, 414. I. Pt.rl. Blat. 411, 412. 
• Cont. U. S. art. 1, L 7; CoDI. Penn. art. 1, a. 20. 
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In a former lecture,1 this subject was considered under 
one aspec~ under which it then made ita appearance. It 
now claiiDB consideration in other respects : and ought t-0 
be examined with a greater degree of minuteness. 

·In England, aU grants of aids by parliament begin in 
the bouse of commonH. Ol that house, this is an an
cient,• and, now, an indisputable privilege. With 1·egard 
to it, the commons are so jealous, that, over money bills, 
they will not suffer tho other l10use to exert any powers, 
except simply those of concurrence or rejection. From 
the lords, no alteration or amendment will be received 
on this delicate subject. The constitutions of the United 
States and Pennsylvania l1ave, on this head, adopted the 
parliamentary law of England in part; but they have not 
adopted it altogether. They have directed, that money 
hills shall migina.te in the house of representative:;; but 
.they have directed also, that the senate may propose 
amendments in these, as well as in other bills. It will be 
proper to investigate the reasons of each part of the direc
tion. This will he~t be done by tracing the matter his
torically, and attenciing to the difference between the 
institution of the house of lor& in England, and that of 
the seuate11 of the United States aud Pennsylvania. 

During a C011l!idcrnble time after the t1stablishment of 
the house of commnlll! as a sepal'ate bmnch of the legis
lature, it appears, that the members of that house were~ 
with regard to tAxes and aNSessments, govemed altogether 
by the instructions, which they received froiu their con
stituents. Eaoh county and borough Rcems to have 
directed its representatives, concerning thil amount of the 
rates to which they might give their !I.S8ellt. fiy ncldiog
together the sums contained in those particular direc
tions, it wa.s easy to ascertain, in tlte house of commo~ 
the sum total, which the commonalty of the kingdom. 

I Anti', vol. 1, p • .o-2. 2 'Ins. ~. 
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were willing to grant. To the extent of this sum, tl1e 
commons conceived themselves empowered and directed 
to go ; but no farther. 

According to this mode of proceeding, the imposition 
of taxes produced no interchange of communication 
between the two houses of parliament. To introduce a 
money bill, or an amendment to a. money bill, into the 
house of lords-to deliberate upon the bill or amendment 
in that howse-after agreeing to it there, to submit it to 
the deliberation of the house of commons-all this would 
have been perfectly nugatory. Let us supp06e, that the 
bill or amendment had undergone the most full and care
ful examination in the house of lords, who, acting only 
for themselves, could examine it under every aspect, 
unfettered by exterior direction and control. Let us sup
pose it then transmitted to the house of commons, for 
their concurrence : what could the bouse of commons do ? 
They could not deliberate upon the bill or the amend
ment: they could only compare it with their instructions : 
if they found it consistent with them, they could give, if 
inconsistent, they must refuse, their consent. The on) y 
course, therefore, in which this business could be trans
acted, was, that the commons should begin by mentioning 
the sum, which they were empowered to grunt, and that 
what they proposed should be sent to the house of lord!!, 
who, upon all the circumstances, might deliberate and 
judge for themselves.t 

In this manner, and for these ree.sons, the house of com
mons became possessed of this important privilege, which 
is now justly regarded by them, as one of the strongest 
pillars of their freedom and power. Once possessed of 
this privilege, they were far from relinquishing it, when 
the first res.sons for its possession had ceased. Other 
reaaons, stronger than the first, succeeded to them. I o 

t MiUar, 39R 

• 
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the flux of time and things, the revenue and influence of 
the cl'own became so great, and the property of the peer· 
age, considered with relation to the general }lroperty of 
the kingdom, became comparatively so small, that it wag 

judged unwise to permit that body to model, or even to 
.alter, the general system of taxation. This is the aspect, 
under which this subject was "fiewed in the lecture, to 
which I ha"fe alluded; and r will not repeat now what 
was observed then. 

~'rom this short historical deduction, it appears, that 
the provision, which we now consider, is far from being 
.so important here, as it is in England. In the United 
States and in Pennsylvania, both houses of the legislature 
.draw their authority, either immediately, , or, at least, not 
remotely, from the same common fountain. In England, 
~ne of the houses acts entirely in its private and separate 
right.1 

But though this regulation is by no means t;O nece&;ary 
here, as it is in England; yet it may have ita use; so far 
as it has been adopted into our constitutions. Our houses 
~£ representatives are much more numerous than our 
senates: the members of the former are chosen much 
more frequently, than are the members of the latter. For 
these reasons, an information more local and minute may 
be expected in the houses of representatives, than can be 
expected in the senates. This minute and local informa· 
tion will be of sen·ice, in suggesting and in . collecting 
materials for the laws of revenue. After those material'i 
are collected and prepared, the wisdom and the patriotism 
of both houses will be employed in forming them into a 
proper aystem. 

The house of representatives shall have the sole power 
of impeaching. All impeachments shall be tried by the 
senate. Tbe~~e regulations are found both in the con

p Tbe Lords are not a representative body.) 
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atitution of the L"uited States 1 aJHl iu thaL of Jlenn
sylvania.2 

The doctrine of impeachments is of higl• import in the 
constitutions of free states. On one hand, tbe m06t 
powerlul magistrates should be amenable to the law : Qn 
the other hand, elevated characters should not be sacri
ficed merely on account of their elevation. No one 
should Le secure while he violates the corustitution and 
the laws : every one should be secure while he omerves 
them. 

Impeachments we1-e known in Athens. They were pro
secuted for great and public oftences, l>y which the com
monwealth was brought into da.n~r. They were not 
refeJTed to any court of justice, but were proeecuted 
before the popular 888embly, or before the senate o£ five 
hundred.3 

Among the ancient Germans also we discover the traces 
of impeachments: for we are informed by Tacitus, in his 
masterly account of the mannel'S of that peopl~,• that it 
was allowed to present accusations, and to p.rosecute capi
tal offences, before the general a&~embly of the nation. 

An impeachment is described, by the law of England, 
to be, a presentment to the m011t high and supreme court 
of criminal jurisdiction, by the most solemn grand inquest 
of the kingdom.& 

It is evident that, in England, impeachments, according 
to this description, could not exist before the separation 
of the two houses of parliament. Previous to that era, 
the national council was accustomed to inquire into the 
conduct of the different executi'f'e officers, and to punish 
them for malversation in office, or what are called high 
misdemeanors. The king himself was not exempted from 

1 .Art. 1, .. 2, a. 
• Poe.. Alii. 126. 
t Cb. 12. 

~Art. 4, a. J, 2. 

• 2 Bale, P. C. • 100. 4 Bl. Com. 2M. 
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such inqqiry and punishment: for it h&.d not yet become 
a maxim-that the king can do no wrong. 

Prol)ecutioms of this nature were not, like those of ordi
nary crimes, intr~ted to the management of an individual: 
they were conducted by the national council themselves; 
who acted, improperly enough, in the double character of 
accusers and judges. Upon the separntion of the two 
l10ut;es, it became an obvious improvement, that the power 
of trying those higit misdemeanors should belong to the 
ltOU:iC of lords, and that the power of conducting the 
prl),ijecution should belong to the house of commons. In 
consequence of this improvement, the inconsistent charac
ters of judge and accuser were no longer acted by the 
same body.l 

We find the commons appcat·ing as the grand inquest of 
the nation, t\bout tile latter end of the . reign of Edward 
the Third. They then began to exhibit accusations for 
crimes antl misdemeanors, against offenders who were 
thougllt to be out of the reach of the ordinary power of 
tlte law. In the fiftieth year of that reign, they preferred 
impeachments against many delinquents. These im
t>eachments were tried by the lords.2 

In the United States and in Pennsylvania,·impeachments 
are confined to political characters, to political crimes and 
misdemeanon;, and to political punishments. The presi· 
dent, vice-president, aud all civil officers of the United 
States ; the governmeut and all other civil office~ under 
this commonw:ealth, are liable to impeachment; the officers 
of the United StateM, for treason, bribery, or other high 
erimes aud misdemeanon; ; the officers of this common
we!\lth, for auy misdemeanor in office. Under both con
Htitutions, judgments, in cases of impeac~ent, shall 
not extend further than to temoval from office, and 

I Millar, .00. v 2 Reeve, 85. 
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~ualification to hold any office of houor, trust, or 
profit.1 

Thus much concerning the laws, and rules, and powers 
of the two bouse; of the congre~ of the United States, 
and concerning those of the two houses of tlse geuerdl a:;.. 

sembly of Pennsylvania. 
V . I next com;ider the manner of pa..,sing laws. 
To laws properly made, t.he folJowing thingM are of in

dispensable nece.ssity-information-caution-pel'RJlicuity 
-precision-sagacity-conciseness. Fm· obtaining those 
valuable object8, different states have adopted different 
regulation,;. It will be worth while to bestow some at-
tention upon the most remarkable among them. 

At Athens, laws were made according f.K) the following 
very deliberate procel!B. When any citizen had conceived 
any plan, which, l1e thought, would promote the interests 
of the commonwealth, he communicated it to certain 
officers, whose duty it was U> receive information of every
thing which concerned the public. These officem laid the 
plan before the senate. 1 f it appeared to the senate to be 
pernicious or usele;s, they reje<:ted iL Jf otherwise, they 
agreed to it; and it then became what we may call a 
bill, or overture. It was written on a white tablet, and 
fixed up in & public place, some days before the meeting 
of the general 888embly of the peopln. This was done, 
that the citizens might have an opportunity of reading and 
forming a deliberate judgment, concerning what '"as to be 
proposed to them for their detennination. When the as
sembly met. the bill was read to them ; and every citizen 
bad a right to speak his sentiments with regard to it. If, 
after due consultation, it was thought inconvenient or im
proper, a negative was put upon it: if, on the contrary, 
the people approved of it. it was passed into a law. 

We are informed, that no one, ·without much caution . 
• CoDa. U. S. art. 2, •· 4, art. 1, 11. 3. Cons. PenD. art.. 4, 11. S. 
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and • perfect acquaintance with the constitution and for· 
mer laws, would presume to propose a new regulation ;: 
becaUBe the danger was very great, if it proved unsuitable 
to the customs and inclinations of the people.t 

With all these numerous precautious, !W many obscure· 
and contradictory laws were gmdu&lly introduced into the· 
Athenian code, that 1:\ special comm~ion was established 
to make a selection among thew. The labor even of the· 
special comm&M8ionenf was, however, fruitless.• 

Peculiarly rigid was the constitution of the Locrians .. 
with regard to propositions for making a law. The citi
zen, who proposed one, appeared in the assembly of the 
people with a cord round his neck. Encircled by that. 
solemn monitor, he laid before them the reasons, on which 
hie pro(>Odal was founded : if those reasons were unsatis
factory, he 'vag instantly stl'a.ngled.3 

Among the Romans, legil~lation, as it might be expected,. 
was considered as a science: it was cultivated with the most 
assiduous industry, and was enriched with all the treasures 
of reMOo and philo~oplty. The mi~:;tress of the world had 
lam. to iustmct her l1ow to make lawt4. In digesting the· 
original plan of a bill; tl1e ma.gi!:!trate, who proposed it,. 
U8ed every possible precaution, that it might come before
the people in a form, the most perfect aud unexception
able. He consulted, in private, with his friends, upon its. 
fonu and matter. The object was, that it might contain 
no clau.t~e contrary to the iutel'ests of the commonwealth; 
no provision inconsitJteut with former laws not intended 
to be repell.led or altered; and no regulation, which might 
produce a pawtial advantage to the connections or relations 
of the proposer, or to the proposer himself. 

As unity and simplicity are essential perfections of 
every good law ; everything foreign to the bill immedi
ately in contemplation was strictly prohibited. Ry inco-

t 1 Pot. Ant. 140. '2 Anac. 2'il. . • 1 Pot. Ant. 140. 
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herent awemblages, the people migh~ ~ induced to re
ceive as law what they might dislike; or to reject what 
they might desire. 

A bill, after all the precautions before mentioned, was 
submitted to the examination of the senate. On being ap
proved there, it waa fixed up publidy in some conspicu
ous part of the forum, that every citizen might understand 
fully what it. contained. A meeting of the "oomitia" 
1n8 appointed by proclamation at the end of twenty-seven 
days. When this time was elapsed, the people 888embled. 
The bill propoeed WM proclaimed by the public crier; and 
the person who proposed it was expected to speak first in 
its support. After this, any other member of the as-· 
aembly waa at liberty to deliver his sentiments ; and, to 
prevent any impt'Oper influence, a private citizen had al
ways the privilege of speaking before a magistrate, except 
the magistrate wbo was the proposer of the law. 

When the debates concer.ning the bill were finished, prep
aration was made for voting upon it. The names of the 
centuries were thrown promiscuously into an urn, and be
ing blended together by the hand of the presiding map 
trate. they were drawn out, one by one. The century 
firat drawn was called the" prerogative century." After 
these preparatory steps were taken, Lhe magistrate, who 
proposed the law, commanded proclamation to be made for 
every one to repair to his respective century. The prerog
ative century was called out first, and afterwatds the 
others, as their lots directed. 

lu the eMly times of the republic, the votes were given 
.. vi'-a voce; " b\tt that mode being productive of much 
confusion, and having a tendency to subject the lower· 
orders of citirens to the influence of their superiors, the , 
more secret and independent method by ballot was intro
duced. It ia to be remembered, that the citizens voted in 
their own right, &nd not by representation. To vote by 
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ballot, in such a situation, wM unquestionably a great im
provement in a free system of government, such as that of 
Rome then was ; and accordingly we find that Cicero 1 

denominates the tablet," the silent aasertor of liberty." 
·rn this solemn, deliberate, circumspect manner, wltat 

was called " lex, .. a law, in ita strict and proper sense, was 
enacted. It was passed at the instance of a senatorial 
magistrate, by the whole aggregate body of the people 
(senators and patricians, as well as plebeians) in whom 
alone the majesty of the commonwealth resided.' 

The geneml preamble to a capitulary of laws made in 
the reign of Edward the First, gives u.s an intimation of 
the course, which, in England, was observed, at that 
period, in passing laws. It mentions, that, ''in the pres
ence of certain reverend fathet'S, bishops of England, and 
others of the council of the realm of England, the under
written constitutions were recited; and afterwards they 
were heard and published before the king and his council, 
who all agreed, as well the justices as othe:r:s, that they 
should be put into writing for a perpetual memory, and 
that they should be steadfastly observed." 8 

In Great Britain, laws are now passed in the following 
manner. All bills, except those of grace, originate in one 
of the two houses ; and all other bills, except those for 
raising a revenue, may originate in either bouse of parlia
ment. A bill may be brought in upon motion made to the 
house; or the house may give dil-ections to bring it in. 
It is read~uppose in the house of commons-a first, and, 
at a convenient distance, a second time. After each read
ing, the speaker opens the substance of it, and puts the 
question, whether farther proceedings sh{t.ll be had upon it. 
When it has had the second reading, it is refeiTed to a se
lected committee, or to a committee of the whole house. 

1 De leg. agr. n. 2 ; De leg. ill. 17. 
1 4 Edw. 1, at.. 3. 

1 Bever, 71-77. 
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In these committees, paragraph after paragraph is debated, 
blanks are filled up, and alterations and amendments a.re 
made. After the committee have gone through it, they 
1-eport it with these nmendmeuts: the house then consider 
it again, nnd the question is put upon every clause and 
amendment. When i t is ngreed to by the house, it is 
then ordered to be engrossed for a third reading. On be
ing engrossed, it is read a thi.nl time; amendments nre 
sometimes made to it; and a new clause, which, in t:kis 
late stAge of its progress, is called a rider, is sometimes 
added. The spel\ker, again, opens the contents of tho bill; 
and, holding it up in his hand, puts the question-Shall 
this bill pass? If this is agreed to, the title is then 
settled ; and one of the members is directed to carry it to 
the lol(ls, and desire their C<¥lcurrence. 

In that house, it pi\SSes through the same numerous 
stages, as in the house of commons. If it is rejected, the 
rejection passes 8Uh Bilentio; and no communiea.tion ta.ke.<t 
place concerning it, between the two houses. On agree
ing to it, the lords send a message, notifying their agree
ment; and the bill remains with them, if they have made 
no amendments. If they make amendments, they send 
them, with the bill, for the concurrence of the house of 
commons. If the two houses disagree with regard to the 
amendments; a conference usually takes place between 
members d~puted by them, respectively, fot· this purpose. 
In this conference, the matters, concerning which the two 
houses differ in sentiment, are generally adjusted: but if 
f':tCh honse continue inflexible, the bill is lost. If the 
commons agree to the amendments made by the lords to 
the bill, it is sent back to them with a message communi
cating their agreement: 

Similar fo1·ms are observed, when a bill originates in the 
UOU8e of lords.l 

I 1 Bl. Com. 181- IN. 
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We see, with what cautioua steps, the business proceeds 
from its commencement to ita concluaion. E'acb house 
acta repeatedly as a court of review upon itself: each bouse 
acts repeatedly as a court of review upon the other also. 
Could one believe it?-Notwitbstanding all these proofs 
and instances of circumspection and care, which are con
tautly exhibited by the legislature of Great Britain, when 
it passes laws, precipitancy in passing them is frequently 
a well grounded cause of complaint. "Perhaps," says a 
sensible and humane writer upon the criminal jurispru
dence o£ England, "the great severity of our laws has 
been, in some degree, owing to their having been ma.de 
flagrante ira, on some sudden occasion, when a combination 
of atrocious circumstances, attending some particular of
fence, inflamed the lawgivers.'' 1 

In the house of representatives in congress, every bill 
must be introduced by motion for leave, or by an order 
of the house on the report of a committee : in either Cl\8e, 
a committee to prepare the bill shall be appointed. When 
it is intended to introduce a bill of a general nature by 
motion for leave, one day's notice, at least, of the motion 
shall be given : every such motion may be committed. 

Every bill must receive three several readings in the 
house, previous to its passage; and no bill' shall be read 
twice on the same day, without a special order of the 
house. 

The first reading of a bill shall be for information ; and, 
if opposition be made to it, the question shall be, "Shall 
the bill be rejected ? " If no opposition be made, or if the 
question to reject be determined in the negative, the bill 
shall go to its second reading without a question. 

When a bill is rea.d the second ·time, the speaker ehl\ll 
state it RS ready for commitment or engrossment : if com
mitted, a question shall be, whether to a select committee, 

lDtae, 274 



OJ' THE LEGISLATIVE DEPART!OtNT. 53 

or to a committee of the whole bouse. If the bill be 
ordered to be engrossed, a day shall be appointed, when it 
shall receive the third reading. After commitment and 
report of a bill, it may, notwithstanding, be recommitted, 
even at any time before its passage. 

ln forming a committee of the whole house, the speaker 
shall leave his chair; and a chairman to preside in the 
committee sball'be appointed. . 

A bill, committed to a committee of the whole bouse, 
shall be fir.:Jt read throughout by the clerk, and shall be 
then read again and debated by clauses. The body of the 
bill shall not be defaced or interlined; but all amend
ments, as they shall be agreed to, shall be duly entered, 
by the cle1·k, on a separate paper, noting the page and line, 
to which they refer; and, in this manner, shall be re
pol"ted to the house. After being reported, it shall again 
Le subject to be debated and amended by clauses, before a 
question to engross it be taken.l 

In the senate of the United states, one day's notice, at 
least, shall be given of an intended motion for leave to 
bring in a bill. 

Every bill shall receive three readings previous to its 
being passed : these reading:J shall be on three different 
days, unless the senate unanimowly direct otherwise: and 

· the president shall give notice at each reading, whether it 
be the first, or the second, or the third. 

No bill shall be committed or amended until it shall 
have been read twice : it may then be referred to a 
committee.2 

The senate never go into a committee of the whole 
house. A committee of tbe whole house is composed of 
every member; and to form i t, the speaker leaves the 
chair, aud may sit and debate as any other member of the 
house. Tbe vice-president of the United States is, e:z: 

1 Jow • .Rep. 7th April, 1789. s Jow. Sen. 1789, p. 111. 
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officio, president of the senate; but he has no vote, unless 
they be equally divided.1 That this high officer might not 
be placed in a situation in which he could neither preside 
nor vote, is, I presume, the reason, why t.he senate do not 
resolve theJDBelves into a committee of the whole. It is a 
.rule, however, in the senate, that n.ll bills, on a second 
reading, shall, unless otherwise ordered, be considered in 
the same manner, as if the senate were in a committee of 
the whole, before they shall be taken up and proceededon 
by the senate, agreeable to the standing rules.1 

Such, so numerous, and so wise, &t'e the precautions 
used by our national legislature, before a bill can pass 
through its two different branches. But all these precau
tions, wise and ,numerous ns tl1ey are, are far from being 
the only ones directed by the wisdom and care of our 
national constitution. 

After a bill has passed, in both houses, through all the 
proces,ses, which we have minutely enumerated, t!till, be
fore it becomes a law, it must be presented to the presi
dent of the United States £or his scrutiny and tevision. 
If he approve, he signs it; l.lut if not, he t•eturns it, with 
his objections, to the house, in which it has originated. 
That house enter the objections, at large, on their journal, 
and proceed to reconsider tl1e bill. lf, after such t·econ
sideration, two-thirds of the members agree to pass it, it 
is sent, with the objections, to the other house, hy which 
also it is reconsidered ; and if approved by two-thirds of 
that house, it shnll become a law. In all such cases, the 
votes of both houses shall be determined by yeas and 
nays; and the names of the persons voting for and 
against the bill shall be entered on the journal of each 
house respectively .a 

I have already illustrated,' at large, the nature, the 

• Cons. U. S. art. 1, a. 8. 
' Cons. U. S. art. 1, a. 7. 

'iour. Sen. 1789, p. 30. 
• Ante, vol. l, p . 406. 
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political advantages, and the probable consequences, of 
the qualified negative vested in the president of the 
United States. I now consider it; merely as an excellent 
regulation, to secure an additional degree of accuracy and 
circumspection in the manner of pi\8Sing the laws. 

The observations, which I have made on this subject, 
have a relation to the constitution and legislature of this 
commonwealth, as close as to those of the national govern
ment. A negative, similar to that of the president of the 
Gnited States, is lodged in the governor of Penn
sylvRnia; l 1\Ild the rules of proceeding, adopted by the 
two houses which compose the legislature of this state, are 
substantially the same with the rules framed by the two 
houses which compose the legislature of the Union. It is, 
therefore, unnecessary, and it would be tedious, to make, 
to the former, a formal application of what ha8 been 
mentioned conceming the latter. 

By both constitutions, and in both legislatures, pro
vision has been made, as far as, by human contl'ivance, it 
would seem, provision can be ~ade, iu order to p1·event 
or to check precipitancy and intemperance, in the exer
cise of the all-important power of legislation. And yet, 
after all, there is, perhaps, too much reason to appre-
hend that the cacoethu legisferundi will be but too prev
alent in both governments. This is an imperfection
in the present state of things, the very best institutions 
have their imperfections-this is an imperfection inci
dent to governments, which are free. In such govern
men~ the people, at once subjects and sovereigns, are 
too often tempted to alleviate or to alter the restraints, 
which they have imposed upon themselves. 

We have already seen, that, in Athens, the number 
and intricacy of the laws were productive of great in
conveniences, nnd were considered and felt as a grievance 

l CoDI. Penn. art. 11 I. Do 
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of the most uneasy and disagreeable kind. Livy, whose 
eloquence is marked as conspicuously by its justness as 
by ita splendor, gives us a. strong representation of the 
unwieldiness of Roman laws. He 1 describes them as 
u immensus aliarum super alias acervatarum legum cu
mulus "--an immense collection of piles of laws, heaped 
upon one another in endless confusion. The descrip
tion of the energetic Tacitus is still more concise and 
expressive-.. legibns laborabatur "-the state staggered 
under the burthen of her laws. s Aa to Pennsylviuua, 
I will, as it becomes me, simply state the fact. With
in the last fifteen years, she bas witnessed and she has 
sustained as accumulation of acta of legislation, in 
number eight hundred and seventy-one. 

Far be it from me to avail myself of the abuse, and to 
urge it against the enjoyment of freedom. But while 
I prize the inestimable blessing highly as I do, I surely 
ought, in evet·y character which I bear, to suggest, to 
recommend, and to perform everything in my power, in 
order to guard its enjoyment from its abuse. 

Vl. I come now to the last head, under which I pro
posed to treat concerning the legislative department; 
this was, to consider the powers vested in congress by 
the constitution of the United States. 

On this subject, we discover a striking difference be
tween the constitution of the United States and tl1at of 
Pennsylvania. By the latter,a each house of the gen
eral assembly is vested with every power nece,ssary for 
a branch of the legislature of a. free state. In the 
former, no clause of such an extensive and unqualified 
import is to be found. The reason is plain. The latter 
institutes a legislature with general, the former, with 
enumerated, powers. Those enumerated powers are now 
the subject of our consideration. 

1 L. 8, c. u. t Tac. AnD. I. 8. ' Art. 1, •• 18. 
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One great end 1 of the nation&l. government is to 
"provide for the common defence.'' Defence presup
poees an attack. We all know the instruments by 
which an attack is made by one nation upon another. 
We all, likewise, know the instruments necessary for 
defence when such an attack is made. That nation, 
which would protect herself from hostilities, or main
tain peace, must have it in her power~uch is the pres
ent situation of things-to declare war. The power of 
declaring war, and the other powem naturally connected 
with it, are vested in congress. To provide and main
tain a navy-to make rules for its government--to grant 
lettem of marque and repris&l.-to make rules concern
ing captures-to raise and support armies-to establish 
rules for their regnlation-to provide for organizing, 
arming, and disciplining the militia, and for clilling 
them forth in the service of the Union-all these are 
powers naturally connected with the power of declaring 
war. All these powers, therefore, are vested in congress.2 

As the law is now received in England, the king has 
the sole prerogative of making wat·.8 On this very in
teresting power, the constitution of the United States 
renews the principles of government, known in England 
before the conquest. This indeed, as we are told by a 
well informed writer, * may be accounted the chief 
difference between the Anglo-Saxon and the Anglo
Norman government. In the fonner, the power of 
making peace and war was invariably possessed by the 
wittenagemote; and was regarded 88 inseparable from 
the allodial condition of its members. In the latter, it 
was transferred to the sovereign : and this branch of the 
feudal system, which was accommodated, perhaps, to 
the depredations and intern&l. commotions prevale~t in 

1 Cone. u.s. Art. 1, e. s.. 
'1 BL Com. 267. 

1 Cona. U. S. Pream.. 
• Mlllar, 80. 
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that rude period, has remained in subsequent ages when, 
from a total change of manners, tbe circumstanceS, by 
which it was recommended, have no longer any existence. 

There is a pleasure in reflecting on such important ren
ovations of the ancient constitution of England. We 
have found, and we shall find, that our national govern
ment is recommended by the antiquity, ss well as by the 
excellence, of some of its leading principles. 

Another great end of the national government is, " to 
ensure domestic tranquillity." That it may be enabled to 

, accomplish this end, congreas may call forth the militia w 
suppress insurrection8. 

Again ; the national government is instituted tA> " es
tablish justice." For this purpose, congress ia authorized 
to et·ect tribunals iufe1ior to the supreme court; and to 
define and punish offences against the law of nations aud 
piracies and felonies committed on the high seas. These 
point8 will be more fully considered under the judicial 
depa1·tment. 

It is an object of the national government to "form a 
more perfect union." On this principle. congress is em
powered to regulate conunerce among the several states, 
to establish pootrotlices, to tix the standard of weights and 
measures, to coin and regulate the value of money, and to 
establish, throughout the United States, a uniform rule of 
naturalization. 

Once more, at this time : the national government was 
intended to "promote the general welfare." For this 
reason, congress have power to regulate commerce with 
the Indians and with foreign nations, and to promote the 
progress of science and of useful arts, by securing, for n 
time, to authors and inventors, an exclutiive right to 
their compositions and discoveries. 

An exclusive property in places fit for 'forts, magazines, 
arsenals, dock yards and other needful buildings ; and an 
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exclusive legislation over these places, and also, for a con
venient distance, over such district as may become the 
seat of the national government-such exclusive property, 
and such exclu11ive legislation, will be of great public 
utility, perhaps, of evident public necessity. They are, 
therefore, vested in congress, by the constitution of the 
United States. 

For the exercise of the foregoing powers, and for the 
accomplishment of the foregoing purposes, a revenue is 
unquestionably indispensable. That congress may be 
enabled to exercise and accomplish them, it has power to 
lay and collect taxe.s, duties, impostB, and excises. 

The powers of congress are, indeed, enumerated ; but 
it wi\S intended that those powers, thus enumerated, 
should be effectual, and not nugatory. In conformity to 
this consistent mode of thinking and acting, congress has 
power to make all laws, which shall be nece888ory and 
prope1· for carrying into execution every power vested by 
the constitution in the government of the United States, 
or in any of its officers or departmentAl. · 

And thus much concerning the first great division of 
'the national government-ita legislative authority. I 
proceed to its second grand diviaion-ita executive au
thority. 



CHAPTER II. 

IN a former part of my lectures,' it was shown, that 
the powers of government, whether legislative or ex
ecutive, ought to be restrained. But there is, it was 
observed, a remarkable con.trast between the proper modes 
of restraining them ; for that the legislature, in order to 
be restrained, must be divided ; wherel\8 the executive 
power, in order to be restrained, should be one. The 
rei\Bons of this remarkable contrast were, on ·that occasion, 
traced particularly, a.nd investigated fully. 

We have seen, in our remarks on the congress of the 
United States, that it consists of two branches-that it is 
formed on the principle of a divided legislature. We now 
see, that, in the executive department, the principle of 
unity is adopted. "The executive power shall be vested 
in a president of the United States of America." 8 

In treating of the executive department of the United 
States, I shall consider, 1. The title of the president. 
2. His powers and duties. 

{ t The manner In which t.be eblef exeeuUva la chOflen does not furnish 
any criterion u to the character of the government. A king might be 
elecLed, altbottgh, a.a Black.atone polnta out, King James became per
sUAded that becauee hla wu an hereditary title he was king by nature, 
a11d ble moat. learned ml..n.i.ate.r expreaaly calle blm "our natnral sov
ereign.' ') 

i Ante, vol. 1, p. SSP, 869. II Cou1 U. 5. art.. 2, II. 1, 
60 
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1. I am to consider the title of the president of the 
United States. His title is by election. 

The general preference which ha8 been given, by states
men and writers on government, to a he1·editary before an 
elective title to the first magistmoy in a state, was the 
subject of full di.sell88ion in a former lecture.l I then, 
I hope, showed, that this preference, however general, and 
however favored, is, in truth and upon the genuine prin
ciples of government, ill founded. My remarks on this 
subject I will not, at this time, repeat. 

It will probably occBBion surprise, when I state the 
elective title of our fust executive magistrate as a re
newal, in this particular, of the ancient English constitu
tion. Without hesitation, however, I · state this elective 
title as such. 

Well aware I am, that, with regard to this point, I 
differ in my opinion from the Author of the Commen
taries on the laws of England. He thinks it clearly ap
pears, from the highest authority England is acquainted 
with, that ita crown bas ever been a hereditary crown.3 
The best historical evidence, however, speaks, I appre
hend, a language very different from that, which Sir 
William Blackstone considers as the highest authority. 

A king among the old Saxons, says Selden, was, in 
probability, a commander in the field, an officer pro tempore. 
His title rested upon the good opinion of the freemen ; 
and it seemeth to be one of the best gems of his crown, for 
that he WBB thereby declared to be moet worthy of the love 
and service of the people.a 

The sheriff, says he, in another place, was chosen by the 
votes of the freeholders, and, as the king himself, was en
titled to his honor by the people's favor.' The magis
trates, he tells us, in the same spirit, were all choice men ; 

t Allte, vol. 1, p. M. 
• Bee. oo Gov. 29, 80. 

1 1 Bl. Oom. 210. 
•ld. 41. 
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and the king the choicest of the chosen ; election being 
the birth of esteem, and this of merit.l 

The dignity and office of the king, says Mr. Millar, 
though higher in degree, was perfectly similar to those of 
the tithing man, the huudreder, and the earl ; and he pos.
sessed nearly the same powers over the whole kingdom, 
which those inferior officers enjoyed in theil· particular 
distl'icts.2 

King Offa, in an 1.\dd.ress to his people, speaks of his. elec
tive title, and of the great purpose for which he was 
elected, in the following very remarkable and unequivocal 
terms~8 " electus ad libertatis tum tuitionem, non meis 
meritis, sed sola liberalitate vestra." 

It appears from history, says a very accurate inquirer,' 
that all the kings of the Saxon race were elected to their 
kingly office. 

Even the mighty Conqueror, says the learned Selden,' 
stooping under tbe law of a Saxon king, became a king 
by leave j wisely foreseeing, that a title gotten by election is 
more certain than that which i& gotten by power. Henry 
the Third brought in with him the first precedent in point, 
of succession by inheritAnce in the throne of Engl:md.e 

Sir William Blackstone himself. in one place in his 
Commentaries, speaking of the Saxon laws, mentions, 
among others, the election of their magistrates by the 
people, originally even that of their kings. He adds, in
deed, that dear-bought experience .afterwards evinced the 
nonvenience and necessity of establishing a hereditary 
succession to the crown.7 

J Bac. on Gov. 70. • Millar, 16S. • Sulllv. 244 (<Ito), 
• ld. 245. 'Bae. on. Gov. 72. 
r Bla.akstone mentlona three Instances when the erown wu not ob

tained by descent. 1 Blk. Com, 215. 
Freeman, In hie work upon the English Constitution, presents thee~

denee In favor of the position taken by Judge Wilson; pp. U-40.) 
1 

" Bl. Com. ~. 
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If an elective title is a distemper in the body politic ; 
the history aQd experience of England would leAd us to 
conclude, that a hereditary title is a remedy still worse 
than the disel\Se. Henry the Third is stated as the first · 
fair instance of a prince 8Scending the throne by virtue 
of a hereditary claim. How soon Wl\8 this claim trans
mitted, in crimson characters, to his posterity, by the fatal 
and factious war of the rotel concerning the right of suc
cession I How long and bow destructively did thnt war 
rage r How pernicious were its consequences, for nges 
aftet· its immediate operations had ceased r How few and 
bow short have been the lucid intervals, during which the 
madness of a contested claim to the succession or to the 
enjoyment of the English or the British crown has not 
disturbed the peace and serenity of the nation I 

The intrigues, and cabals, and tumults, and convulsions, 
wl1ich are assumed as necessarily annexed to the election, 
of 1\ first magistrate, are perpetually urged against this 
mode of establishing a title to the office. It is well worth 
our while to mark the sedulous attention, with which in· 
trigues, and cabals, and tumults, and convulsions, in the 
election of our first magistrate, are avoided, nay, we trust, 
rendered impracticable, by the wise provisions introduced 
into our national constitution. 

To avoid tumults and convulsions, the president of the 
United States is chosen by electors, equal, in number, to 
the whole number of senators and representatives, to which 
all the states are entitled in congress. These, as we shall 
find by referring to one part of the constitution, c-1\nnot 
nmch exceed the numbet· o£ one for every thirty thousand 
citizens. These, as we shall find by referring to another 
part of the constitution, are only equal to tbe number·, 
~·hich compose the two deliberative bodies of the national 
legislature. If they &ro not too numerous to transact, with 
decency and with tranquillity, the legislative business of 
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the Union, in two places ; surely they are not too numerous 
to perform, with decency and with tranquillity, a single 
act, in as many places as there are states : for, in their 
respective stat;eg, the electors are obliged to meet. 

In the appointment of the electors, there is not reason 
for the least apprehension of convulsions and tumults. 
They are to be appointed by each state ; and they are to be 
appointed in such a manner as the legislature of each state 
shall direct. They will, in all probability, be appointed in 
one of the two following modes-by the citizens-or by 
the legislature. If the former ; the business will be mau
aged in the same manner as the election of representatives 
in each state. If the latter ; it will be managed by those 
to whom the different states have intrusted their legis
lative authority-that kind of authority, the exercise of 
which requires the greatest degree of coolnesa and caution. 
Of either mode, can tumults and convulsions be the ap
prehended result ? 

To intrigue and c~bal, the election of the president U; 

Tendered equally inaccessible, as to convulsions and tu
mults. Those, who appoint the electors, have a deep in
terest, orrepresent such as have a deep interest, in the 
consequences of the election. This interest will be the 
best promoted by far other arts than those of cabal and in
trigue. Such electors, we may, therefore, presume, will 
be appointed, as will favor and practise those other ar~. 
Some reliance, consequently, may be pl&.ced on the cbar
acters of the electors. 

But this is, by no means, the only circumstance, on 
which the expectations of tbe United States rest for can
dor and impartiality in the election of a president. Other 
circumstances ensure tbem. 1. The electors must vote 
by ballot. Ballot h&..'l been called the silent &SSel'tor of 
liberty : with equal justness, it may be called the silent 
assertor of honesty. 2. The electom must giYe their 
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votes on the same day throughout the United States. 
How can cabal and intrigue extend or combine their in
ftuence at the same time, in many different placea. se~ 
arated from one another by the diatance of hundreds or 
thousands of miles ? S. ERCh elector must vote for two 
persons, without distinguishing which of the two he wishes 
to be the president. The precise operation oi his vote is 
not known to bitnself at the time when he gives it. By 
this regulation, simple but sagacious, cabal and intrigue, 
could they even be admitted, would be under the 
necessity of RCting blindfold at the election. Thesinister 
plans, formed 11epl\mtely in every part, might and often 
would be defeated by the joint and unforeseen effect of the 
whole. For it is the unforeseen effect of the whole, which 
must finally determine, or furnish materials for finally 
determining, the election of the president. · 

His election shall be finally determined in this manner. 
The person, in whose favor the greatest number of votes 
i.8 given, provided that number shall be a majority of the 
whole number of electors, shall be the president. lf more 
than one person have a majority, and, at the. same time, an. 
equal number of votes; the house of representAtives shall 
immediately choose one of them for president by ballot. If 
no person have a majority of votes of the electors; the 
holl8e of representatives shall choose, by ballot, a president 
from the five highest on the list. 

After the choice of the president, the person having the 
greatest number of votes of the electors &hall be · the vice
president. But if there remain two or more having equal 
votes ; the senate shall chooee from them the vice-presi
dent by 1 b&llot.1 

1 Cons. u. 8. art. 2, •• 1. 
• By a.n alteration of the coutltutlon recommended by congreaa lD De

cember, 1808, and whfcb, bavltll receh-ed the approbation of tbree
fourt.Da of the M&eelD the UnloD, h.u now become a part of the conatl· 
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Thus much concerning the title of the president of the 
United States. 

2. I am in the next place, to conaider his powers and 
duties.l 

He is to take care that the laws be faithfully executed ; 
be is conUnander in chief of the army and navy of the 
United States, and of the militia, when ca.Ued into their 
actual service. In the Saxon government, the power of the 
fu"St executive magistrate was als~ twofold. He had au
thority to lead the army, as we at'6 informed by Selden, to 
punish according to demetita and according to laws, and 
reward accOl'ding to discretion. The law martial and that 
of the sea were bmnches of the positive law, settled by the 
general vote in the wittenagemote, and not left to the 
will of a lawless general or commander; so tender 
and unifonn were those times both in their laws and 
liberties.• The person at the head of the executive 
depat·tment had authority, not to make, or alter, or dis
pense with the laws, but to execute and act the laws, 
which were established : and agaiust thia power there was 
no rising up, so long as it gruided not, like an unfeath
ered an•ow, at random. On the whole, he wa.s no other 
than a primum mobile, set in a regular motion by laws, 
which were established by the whole body of the 
nation.8 

The president has powe1· to nominate, and, with the 
Rdvice and consent of the senate, to appoint ambassadors, 
judges of the supreme court, and, in general, all t he other 
office111 of the United States. On this subject, there is a 

tutlon, the regulaUons oJentloned In tho text have been changed in the 
following particulars. 'fhe electors are directed to name, In their b&l
lote, the person voted for u president, and, In distinct ballots, the per
eon voted for as vice-president, and to t rawnnlt to the ee&t ot govwnment 
dletlnct llste of the persona eo voted for. 

1 Cons. U. B. art. 2, 11. 2, 8. 
1 Bac. on Gov • .0. 1 Id. S2, 33. 
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-very striking and important difference between the con
stitution of the United States and that of Pennsylvania. 
By the latter, the first executive magistrate possesses, un
controlled by either branch of the legislature, the power 
of appointing all officers, whose appointments are not, in 
the constitution itself, otherwise provided fot·.l On a for
mer occasion 2 I noticed a maxim, which is of much conse
quence in the science of government-that the legislative 
and executive po1fers be preserved distinct and unmingled 
in their exercise. Tbi.s maxim I then conaidered in a 
variety of views : and, in each, found it to be both truit 
and useful. I am very free to confess, that, with regard 
to this point, the proper principle of government is, in my 
-opinion, observed by the constitutiou of Pennsylvanh\ 
much more correctly, than it is by the constitution of tlw 
United States. ln justice, however, to the latter, it ought 
to be remarked, that, though the app<nnt'I'Mftt of officers it~ 

to be the concurrent act of the president and senate, yet 
~n indispemable prerequisite-the nomination of them-is 
vested exclusively in the president. 

The observations which I have delivered concerning the 
appointment of officen~, apy)ly likewise to treaties ; thw 
making of which is another power, that the president has, 
with the advice and consent of tl1e senate. 

The president has power to fill up all vaeancies that 
may happen; in offices, during the recess of: the senate, by 
grunting commissions, which shall expire at the end of 
their next session. · 

He has no stated counaellors appointed for him by tbe 
constitution. Their inutility, and the dangers arising 
from them, were before 8 fully shown. He may, however, 
when he thinks proper, require the opinion, in writing, of 

t Cons. Penn. art. 2, a. 8. 
• Ante. "'oJ. 1, p. 199. 

5 

• Ante, vol. 1, P• ~o. 006. 
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the principal officer in each of the executive departments .. 
upon any subject relating to the duties of their offices. 

On extraordinary occasions, he may convene both housel;
of the legisla.tw·e, or either of them: and, in case of dis
agreement between them, with respect to the time of atl· 
journment, he may adjonm them to such time as he shall 
think proper. 

It is his duty, from time to time, to lay before congres...~ 

information of the state of the Uniop; and to recom
mend to their consideration such measures, as he shall 
judge necessary and expedient. 

He has power to grant 1-eprieves and pardons for 
offences against the United States, except in ca.ses of 
impeachment. 

To prevent crimes, is the noblest end and aim of criminal 
jurisprudence. To punish them, is one of the means nec
essary for the accomplishment of this noble end and aim. 

The certainty of punishments is of the greatestimpor~ 
tance, in order to constitute them fit preventives of crime::;. 
This certainty is best obtained by accUl-acy in the public 
police, by vigilance and activity in the e~ecutive officers 
of justice, by a prompt and certain communication of in
telligence, by a pt·oper distribution of rewards for the dis
covery and apprehension of criminals, and, when they are 
apprehended, by an undeviating and inflexible strictne~:~s 
in carrying the laws against them into sure and · full exe·· 
cution. 

All this will be readily allowed. What should we then 
think of a power, given' by the constitution or the ln.ws, t c~ 

dispense with accurncy in the public police, and with 
vigilance, vigor, and activity in the search aud seizure of 
offenders? Such s power, it must be admitted, would 
seem somewhat extraordinary. 

What, it will next be asked, should we think of a powe1•,. 
given by the constitution or the laws, to dispense witl~ 
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1heir execution upon criminals, after they have been ap
prehended, tried, convicted, and condemned? In other 
words---can the power to pardon be admissible into any 
well regulated government? Shall a power be given to 
insult the laws, to protect crimes, to iudenmify, and, by 
indemnifying, to encourage criminals? 
Fro~ this, or from a similar view of Ullugs, many 

writers, and some of them very re10pectable as well a.s 
humane, have been induced to conclude, that, in a govern
ment of laws, the power of pardoning should be altogether 
unknown. 

Would you prevent crimes? says the Marquis of Bec
caria: let the laws be clear and simple: let the entire 
force of the nation be united in their defence : let them, 
and them only, be feared. The fear of the laws i10 salu
tary: but the fear of man is a fruitful and a fatal source 
of crimes. Happy the nation, in which pardons will be
considered a.s dangerous! Clemency is a virtue which 
belongs to the legislator, and not to the executor of the 
laws; a virtue, which should shine in the code, and not in, 
private judgment. The prince, in pardoning, gives up 
the public security in favor of an individual: and, by his 
ill-judged benevolence, proclaims an act of impunity.1 

With regard, says Rousseau, to the prerogative of g1-ant
ing pardon to criminals, condemned by the laws of their 
country, and sentenced by the judges, it belongs ouly to
that power, which is superior both to the judges and tl•e 
laws--the sovereign authority. Not that it is very clear. 
that even the supreme power is vested with such a right, 
or that the circumstances, in which it might be exerted, 
are frequent or determinate. In a well governed state,. 
there are but few executions; not because many are par
doned; but because there are few criminals. Unuer the 
Roman republic, neither the senate nor the consuls ever 

I Bee. C. :41, 46. 
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attempted to grant pardons : even the people never did 
this, although they sometimes recalled their own sen
tence) 

lu Pel'llia, when the king has condemned a person, it is 
no longer lawful to mention his name, or to intercede in 
his favor. Though his majesty' were drnnk and beside 
himself; yet the decree must be exe_cuted; otherwise he 
would contradict himself ; and the law admits of no con
tradiction.' • 

"Extremes, in nature, equal ends produce;, so in poli-
tics, as it would seem. · 

The more general opinion, l10wever, is, that in a state, 
there ought to be a power of pardoning oftences. The 
ex~lnsion of pardons, says Sir William Blackstone, must 
necessarily introduce a very dangerous power in the judge 
or jury, that of construing the crini.inal law by the spirit 
instead of the letter; or else it must be holden, what no 
man will seriously avow, that the situation and circum
stances of the offender (though they alter not the essence 
of the crime) ought to make no distinction in the punish
ment.& 

I cannot, upon this occasion, enter into the discussion 
of the great point suggested and decided, in a very few 
words, by the learned Author of the Commentaries-that 

. judges and juries have no power of construing the c~minal 
law by the spirit instead of the lettel". . But I cannot, 
upon any occasion, suffer it to pass under my notice, with
out entering my caveat against implicit submission to this 
decision. I well know the humane role, that, iri the con
struction of a penal law, neither judge nor jury can extend 
it to facts equally criminal to those specified in the letter, 
if they are not contained in the letter. But I profess my
aelf totally ignorant of any rule-! think it would be an 

l Rolli!. Or. Com. M, l. 2, e. 5. 
2 Hoot. Sp. L. b. 3, e. 10. 1 4 Bl. Cow. 390. 
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inbuJ.DaD one---that the letter of a penal law may be oarri.ed 
beyond the spirit of it ; and it may certainly be carried 
by the letter beyond the spirit, if judges and juries are 
prohibited, in construing it, from considering the spirit as 
well as the letter. But to return to our present subject. 

The JD08t general opiniou, as we have already observed, 
and, we may add, the best opinion, is, that, in eve1y state, 
there ought to be a power to pardon offences. ln th~ 
mildest system&, of which human societies are capable, 
there will still exist a necessity of this discretionary power, 
the proper exercise of which may arise from the possible 
~.:i.rcumstances of every conviction. Citizens, even con
demned citizens, may be unfortunate in a higher degree, 
than that, in w hioh they are criminal. When the cry of the 
nation rises in their favor; when the judges themselveSt 
descending from their seats, and· laying aside the fol·mi
clable sword of justice, come to supplicate in behalf of the 
person, whom they have been obliged to condemn; in such 
a situation, clemency is a virtue ; it becomes a duty. 

But where ought this most amiable prerogative to be 
placed? Is it CQPlpatible with the nature of every species 
of government? With regard to both these questions, 
different opinions are entertained. 

With regard to the last, the leal'lled Author of the 
CommentarietJ on the laws of England declares his uu-' 
qualified sentiment-" In democracies, ibis power of par
don can never subsist ; for there uothing highe1· i~ ac
knowledged tbau the magistrate, who administers the laws: 
aud it would be impolitic for the power of judging and of 
pardoning to centre in one and the ~Jame person. Tlus 
would oblige him (as the President Montesquieu observes) 
very often to contradict himseU, to make and unmake his 
decisions : it would tend to confound all ideas of right 
among the m~ of the people ; as they would find it 
difficult to tell, whether a prisoner were discharged by 



72 LECTURES 0~ LA \V. 

hi~ lnuocence, or obtained a. pardon through favor. Ill 
Holland, therefore, if there be no stadtholder, tl1ere is 
no power of pardoning lodgerl in any other membeT of 
the state. 

"Bnt in monarchies. tl1e king aclR in a. superior sphere; 
and though h6 regulates the whole government as the fir~t 
mover~ yet he does not appear in any of the disagreeable m· 
in'vidious parts of it. Whenever the nation see him pei·
I!Oually engaged, it is only in works of legislature, magnifi
cence, or compassion." t 

Let us observe, by the 'vay, the mighty difference be
tween the person describecl by Selden, as the first magis
trate among the Saxon!!, and him described by Sir William 
BL'lckstone, a.s the monarch of England since that period. 
The former Wt\8 set in regular motion by tl1e laws: tlte 
latter is the fin;t mover, who regulates the whole govern
me-nt. 

Let me also repeat he1·e, what has been mentioned iJl 
another place. One of the most enlightened writers o~ 
F.nglish jurisprudence imagines, that the power of pal'don
iug is a power incommunicable to the democratical species 
of government. For the western world new and rich di&
coveries in jurisprudence have been reserved. 'V e have 
found, that this species of government--the best and the 
purest of all- that, in ~·hich the supreme power remains 
with the people-is capable of being formed, anaoged, 
proportioned, and organized in such a manner, as to exclude 
the inconveniences, and to secure the advantages of all the 
othel's. 

Why, according to Sir William Blackstone, can the 
power to pardon never subsist in a democracy? Because, 
says he, there, nothing higher is acknowledged, than tl•e 
magistrate, who administers the laws. By pursuing the 
principle of democracy to its true source, we have dlir 

t 4 Bl. CoiXI. 390, 391. 
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eovered, that the law is higher than the magistrate, who 
administem it; that the constitution is higher than both ; 
and that the supreme po,ver, remaining with the people, is 
ltigher thau all the three. With perfect consistency, there
fore, the power of pardoning may subsist in our demo
cratical governments: with perfect propriety, we think, it 
is vested in the presidtmt of the United States. 

The eonstitution, too, of Pennsylvania, animated by the 
wi~e and powerful recommendation, conveyed, by innum
emble channels, to the convention, which proposed and 
irct.med it, "that they should imitate, as fa1· as it applies, 
the excellent model exhibited in the constitution of the 
l7nited States ''-the constitution of Pennsylvania 1 vests 
the power of pardoning in the govemor of the common
·wealth. 

It is by no meaug, however, a unanimous seutime~t, if 
we collect the public sentiment from the constitutions of 
the different sta~ of tl1e l:t1ion, that the power of par· 
doning criminals should be vested solely in the sup1·emc 
~xecntive authority of the state. 

By the constitution of New York,2 the governor, in 
cases of treason or murder, can only suspend the' execution 
of the sentence, until it shall be reported to the legislat
ure, at their subsequeut meeting; and they shall eitl1er 
pardo~ or direct tl1e execution of the criminal, or grant a 
further rep1-ieve. 

In the state of Delaware the governor possesses the 
power of granting pardons, except where the law shall 
otherwise direct.8 A similar legislative control is imposed 
~n the governors of Maryland, Virginia, and North Caro
lina, by the constitutions • of those states.6 

I AJt. 2, 1. 0. 2 S. 18. I Cone. DeJ. II. 7. 
• Cons. liar. 11. 33. Cont. Vir. p. 1.2'7. Cona. N.C. t. 19. 

• By \be preeent conetltutJon of Delaware, thta Jeglala.tlve control over 
ae power of the governor to grant pardoll8 Ia deetroyed-Art. 3, a. 1J. 
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In the states of New Hampshire, Massachusetts and: 
South Carolina, pardons can be granted only aftet· a con- . 
viction.l 

The president and vice-.president hold their offices dur
ing the term of four years., 

The president shall, at stated times, receive, for his 
services, a compensation, which sball neither be increased 
nor diminished during the period, for which he is elected; 
and he shall uot receive, within that period, any other 
emolument from the United States, or any of them. 

I here finish what I propose to say concerning the 
second great division of the national government-il$ 
executive authority. · 

In Vermont, tbe power of tbe executlv~ to grant pardons Ia restn.lned Ia 
cuee of treason and murder ; In wb.leh they have power •• to grant n-
prievqs, but not to pardon, until atter the e.Qd of the nex.t aeaeion of 
ueembly." CoD.S. c. 2, s. J I. By the conatltutlon of Kentucky, th~ 
power of pardoning Ia, In caaea of treason, vested ln the general u~~em
bly, but the governor may grant reprieves until the end· of their next 
aesalon. Art. 3, •· 11. In Tennessee and Ohio, pardona can be gn.nted 
only after conviction. Cons. Tenn. art. 2, a. 6 ; Con1. Ohio, art. 2, 1. 1i. 

In Georgia llkewlae, aeeording to her preaent eonatitutlon, the governor
ran ~t pardona only after conviction; and In caae11 of traaon and 
murder, he can only reepite the execution, and make report thereof ~ 
t.be next general ueembl:r, by whom a pardon may be gn.nted. Cons. 
Geor. &rt. 2, 11. 7. Ed. . 

1 Cooa. N. B. pp. 18, 19. Cona. Hasa. c. 2, 11. 1, 8. Cona. S. C. art. 
2, •• 7. 

(The natW"e, extent and eft'ect of tbe pardoning power and U.e e:rerciae 
have been frequen\ly determined. The moat notable a.nd i.n.atructlv~ 
inatancea are found 1n t.he cuea of Garland, 4 Wall. 333; Cumming~~ rt. 

U. R., Id. 27'l; CarUale "·U.S., 16. Wall. 147, and Annstrong rt. U.S •• 
13 Wall. 1M.) 



CHAPTER Til. 

OF TBB JUDICIAL DEPABTKBNT. 

Tmt judicial power of the United ~tates is vested in 
one supreme court, and in such inferior courts as are 
established by congress. 1 

A court, 1\Ccording to my Lord Coke/~ is a pli\Ce where 
justice is judicially administered.a 

To Egypt, where much' wisdom, we are assured, was to 
be learned, we trace the first institution of courts of jus· 
tice. Concerning its administration, the EgyptiaDB were 
re.markn.bly vigilant and exact; for they believed, that on 
it depended entirely the support or the dissolution of 
society. Their highest tribunal was composed of thirty 
judges. • At the head of it was placed the person, who at 
once. poeaessed the greatest share of wisdom, of probity, 
and of the public esteem. 

1 Cow. U. S. art. 3, 1. l. 2 1 Ina. M. 
[' Thil dednit..Lon of a court aeeme ~ntlrely Inadequate, It merely dt>

-oibes bow and what II done-viz., jWitlce II judicially adminl!&.ered 
and denominatea the court u a ptace. 

The following seem to be euentlal elementa : A court II a tribantal 
CIODillting ot one or more penone. A court Ia a tribunal eatabliahed bv 
leut~, wttb power to hear eontroveralee between p8J'8ons and adm!nlster 
n llef or punlahment In a.ccordance with eatablllbed rules of law. 

"To admlntater juatlce judlcla.lly" Ia too Indefinite to convey the ln
fol'JIIMion eueot.l&l to a. de6nltlon, and doea not ault the modern Idea of 
sepuating tbe legisl&Uve from the judicial power. • 

See Dillon's Lecturea Law and Jurllpruden~, p. 81·2, referring to 
Cbici&O & C. Ry. "· Minn., 1M U. 8. 418.] 

•t CJos. Or~ .L. 66. 
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The trials, it is said, were carried on in writing; and. 
to avoid unnecess&ry delay, the parties were allowed to 
make only one l'eply on each side. When the evidence 
was closed, the judges consulted together concerning the 
merits of the cause. When they were fully understood 
nnd considered, the president gave the signal for proceed
ing to a judgment, by taking in his hand a small image, 
adorned with precious stones. When the sentence wa,., 
pronounced, the president touched, with the image, the 
party, who had gained hill cause. The image was with
out eyes ; Knd was the symbol, by which the Egyptian!$ 
were accustomed to represent Truth. It is probably from 
this circumstance, that Justice has been painted blind. 

The judges of this court received from government 
what was necessary for their support; so that the people 
paid them nothing for obtaining justice. 

We are told, that no advocates were admitted in this 
tribunal; but that the parties themselves drew up their 
own processes. This, however, must probably be under
t>tood with some limitation; for we cannot reasonably 
imagine, that all the inhabitants of Egypt were not only 
taught to write, but were also possessed of a degree of 
legal skill, sufficient to qualify them for composing their 
own defenc.es. It is not unlikely, that the regulation went 
no fA.rther than one, which we have seen A.dopted in au
other state-Every one has a. right to be heard by himself 
nnd his counsel. 

On the model of this high tribunal of Egypt, was formed 
the celebrated court of the Areopagus at Athens. This 
court was instituted, one thousand and five hundred yea~ 
before the Christian era, by Cecrops, who was originally 
of Sa.is, a city of the lower Egypt, and to whom Athens, 
the seat of literature and politeness, of eloquence and 
patriotism, owed its foundation and first establishments. 

This excellent man relinquished the fertile banks o( 
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the ~ile, in order to avoid the tyranny, under which hi.IJ 
native country, at that time, groaned. After a tedious 
voyage, he reached the shores of Attica ; and was t'e

ceived in the m06t friendly manner by its inhabitants. 
Placed, after some time, at ·the head of their affairs, he 
conceived the noble design of bestowing happiness on hi~ 
adopted country. For this purpose, he introduced among 
his new compatriots many valuable and memorable insti
tutions, of which, indeed, he was not strictly the author
if be had, he would have been the first of legislators and 
the greatest of mortals-but which he brought, probably 
with his own judicious improvements, from a nation, who 
had been attentive to carry them to perfection during a 
long series of ages. Some of his institutions-in all of 
them wisdom and humanity shone conspicuous-will claim 
our future attention. At present, it is directed to the 
court of the Areop11.gus. 

Aristides-well qualified to decide upon tbis subject; 
for he was distinguished by the appellation of the just
informs u.s, that this court was the most sacred and vener
able tribunal in all Greece. From its first establishment, 
it never pronounced a sentence, which. gave reasonable 
cause of complaint. Strangers, even sovereigns, solicited 
and submitted to its decisions ; which contributed, more 
than anything else, to disseminate the principles of jns
tice first among the Grecians.l 

The proceedings in this tribunal were, in some instances, 
very solemn and striking. In a prosecution for murder, 
the prosecutor was obliged to swear, that he wns relate<! 
to the person deceased-for none but uear t·elations could 
prosecute-and that the prisoner was the cause of his 
death. The prisoner swore, that he was innocent of the 
crime, of which he was accused. Each confirmed his oatl1 
with the most direful imprecations ; wi.sbjng that, if be 

12 Gog. Or. L. 16, 21. 1 Aoac. 11. 

• 
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swore falsely, himself, his family, and his houses might 
be utterly destroyed and extirpated by the divine venge
ance.1 

In early times, it is said, the parties were obliged to· 
plead their causes them.selves. But this severity was 
a.ftei'Wl\rds relaxed. Those, who wet·e accused, might 
avail themselves of the MBiatance of counsel. The coun
sel, howeve1·, were never permitted, in ple11.ding, to wan
der from the merita of the cause. This close and perti
nent manner of speaking gave the tone to the bar or 
Athens, and extended itself to the tJpeeches, which were 
delivered in other aasemblies.2 Tn this ma.une1·, we may 
naturally account for the condensed vehemence liO re
markable iu the orations of Demosthenes. 

Let me conclude this account of the At-eopaguM uy 
mentioning an incident, seemingly of Hligllt importance, 
but which will not be 1-ela.ted without producing, in tuy 
hearers, feeliup in proper unison with those, which the 
incident occasioned. A little bird, pursued by its enemy~ 

took refuge in the bosom of one of the judges. In~tead 
of protecting, he stifled i t . For this instance of cruelty 
he received punishment; and was thus taught that he, 
whose heart is cal_lous to compa88ion, should not be suffered 
to have the lives of the citizens at his memy. 

You will not, after this, be su~prised, when you are 
told, that tl1e decisions of the Areopagus were deemed the 
standards of humanity, as well . as of wisdom.8 

Jn order to understand, fully and in their true spirit, 
· the juridical institutions of the United States aml of 

Pennsylvania, it will be of the greatest use to take a 
minute and historical view of the judicial establishments 
of l:ngland ; especially those which were formed under 
the government of the Saxons. 

11 Pot. Ant. 106. " 2 Gog. Or. L • .28. 1 2 Anac, 200. 
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Civil governments, in their first institutions, are noth
ing more than voluntary 8880Ciations for the purposes of 
society. When the Saxons first settled in Britain, they 
found themselves obliged~ by the disorders of the times, 
to associate, in their different Rettlements, for their mutual 
security and protection. Families, connected by consan-' 
guinity or other ties, found it agreeBble, ~~ well as neces
sary, to live together in the same neighborhood, in order 
to enjoy the social pleasm•es of peace, as well as to give 
.and receive assistance in the time of war. These societieR 
\vere known by the appellation of vills or towns.t On 
some occasions, an association of the same kind was 
necessary, and it was therefore gradually introduced, 
between the inhabitants of a larger district. Those llu-ger 
~tricts were distinguished by the name of hundredsi 
The connections and the exigencies of society becoming, 
on great emergencies, still mol'e impommt and enensive, 
the members of d:ifterent hundreds also associated to
gether, and formed districts larger 11till, which were de
nominated shires. The offic.er who presided over them was 
called alderman or earl. Hnndreders and tytbingmen, as 
their names import, presided over the lesser 8880Ciations.a 

This establishment of tythings, and hundreds, and 
shires, though, at first, intended chiefly for the mutual 
defence of the inhabitants, was soon rendered subser
vient to other purposes, salutary and important.' The 
same motives which induced them to as,sociate for their 
security against foreign danger, induced •them also to 
take measures for preventing or compoeing internal dif
ferences or animosities. In this manner, a judicil\l 
authority was gradually RSSumed by every tytJting over 
the members, of which it was formed. In the same man
ner and upon the same principles, the hundred exercised 

1 MUlar, 113. 
I Id·., 117, llt. 

v Millar, 117. 
• Id. 121. 
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the power of determining the controversies, which arose
within the bounds of its l&rger district. Iu the sarue 
manner and upon the same principles still, the shire esta.}}. 
lished a similar jurisdiction over the different hundreds 
comprehended within its still more extensive territ.ory.l 

These courts took cognizance of every cause, civil and 
criminal ; and as, in the first instance, they enjoyed 
respectively the sole jurisdiction within the boundarie:; of 
each, they soon and naturally became subordiuate, one to 
another: from the sentence of the tything, an appeal lay 
to the hundred, and from the sentence of the hundred, an 
appeal lay to the shire. 

It deserves also to be known-for it is impott.ant to 
·know-that, be8tdes the defence of the country and tilt! 
(tecision of law suits, the Saxon tythings, hundreds, an<l 
shit·es were accustomed to deliberate upon matters of still 
greater consequence. They received complaints concern
ing the grievances or abuses in admiuistratiop, which 
happened within their respective districts, and applied 1\ 

remedy by introducing new 1·egulatiom. Thus the heads 
of families in every tything exercised a legislative power. 
within their own limits: but were liable to be controlled 
by the meetings of the hundred, which enjoyed the same 
power in a larger district: both of these were subordinate 
to the assemblies of the shire, which possessed a legisl~ 

tive authority over all the hundreds in that extensive 
tlivision.t Unto the county court, says Selden,a all the 
freemen of the county assembled, to learn the law, to 
Administer justice, and to provide remedy for public incou
venience.f 

I Mllla.r, 122. 2 Id. 130. 1 Bac. on Gov. 4.2. 
• A eLriJdng analogy will eometlmea be found lfhere It Ia lea.at to bf' 

expected. The empire of Peru wa.s divided Into small diatrlcte, each con. 
~lstlng of ten famll!ea : flve of theae coll!tltuted a higher class : two of 
these composed a third clue, called a hundred ; ten hundreds formed the 
great clue of a thouaand. Over each of theaea superintending o18cer 1fU 
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As the freemen of a tything, of a hundred, and of a 
shire determined the common affairs of their several dis
tricts : so the union of people belonging to different shire~ 
produced a greater 888embly, consisting of all the freemen 
of a kingdom. This national council was called the wit
tenagemote. The king presided. . During the heptarchy, 
each of the Saxon kingdoms had a wittenngemote of ita 
own : but when they were all reduced into one, a greater 
wittenagemote was formed, 'vhose authority extended 
over the whole English nation.l Those who could not 
attend the wittenagemote in person, had always the right 
of appointing a procurator to represent them in their 
absence.2 

The wittenagemote exercised powers of a judiciary, as 
well as of a legislative kind. They heard complaints· 
concerning great quarrels and enormiti~ which could 
not be adjusted or redressed by the ordinary court.s ; and 
they endeavored, by their superior authority, either to
reconcile the parties, or to decide their controversie~:~. By 
frequent interpositions of this nature, the great couHt:il 
was formed into a regular court of justice, and became 
the supreme tribunal of the kingdom. In this tribunal, 
appeals from the courts of every shire, 1\8 wellRS original 
auita between the inhabitants of different shires, were 
finally determined.a 

The original meetings of the wittenagemote were heltl 
regularly at two seaaons of the year: but the increase of 
business, especially of that which regarded 'the adminis-

appolnled to administer Justice, .ad to provide, tba.t th011e committed ~ 
bb care ehould be turnlahed with the mean~ of lDduatry .ad tlle nee~ 
.nee of lite. 

Between two go•ernmenta, so nmote from each other In time llnd 
place, thil .naJO(U could not have been the eftect of Imitation : It muat 
ba.ft been the natl,.e remlt of similar et&tee .ad clrco.met.ncee of eoclety. 
liner. '1,8. 

1 )(ll).ar, 182. • ]d. t.a, 144. • Id. 100. 
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tmtion of jostice, rendered it aftenvards necessary that ita 
meetings should be more frequent. Occasional meetings 
were, therefore, convened by the king. At those occa
sional meetings, the nobility, who resided at a distancP. 
seldom gave themselves the trouble of appearing. Of 
consequence, the businesa devolved on those members 
who happened to be at court, or who might be said to 
compose tl1e privy council of the king. For this reaaon, 
they seldom undertook matters of general legislation ; 
but confined themselves chiefly to the hearing of appeals. 
These smaller and occa.sional meetings of the wittenage
mote seem to have suggested the idea of the aula regis.l 

After the conquest, appeals to parliament multiplied: 
the members of that ~embly bee11.me daily less disposed 
to execute thi:i part .of theil' duty : a regular tribunal 
was, tl1erefore, formed, in order to discharge it. Of this 
tribunal, the great officers of the crown became the con
Htituent members. To these were Rodded such as, from 
their knowledge of the law, were thought qualified to give 
the best 888istnncc.2 This court received, from the place 
in which it wa.os commonly held, the appellation of the 
aula regi•. In its constitution, it corresponded exactly 
with the cour d~ roy, which, after the acce88ion of Hugh 
C'apet. WM gradually fonned out of the ancient parlia
ment of F.mnce; and with the aulic eouncH, which, aftet• 
tl1e time of Otho the Great, arose, in the Mroe manne1-, 
out of the diet of the German empire.8 

For some time after it& first formation, the king, when
ever he thought proper to sit a.s n judge, presided in the 
aula regis: but he, Rot length, ceased to discharge the 
ordinary functions of a judge ; and the grand justiciary 
became, in a manner, the sole magistrate of the court.• 

The institution of ·this court was a great improvement 

t Millar. 242, 248. 
1 Id. 317. 

s Id •. 316. 
' Klllar,-318. 
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in the system of judicial ·policy. It was always in readi
ness to determine ev~ry controversy, criminal and civil. 
The repu-ation of injuries was secured; the expenses of 
litigation were diminished ; and justice pervaded the re
motest parts of the kingdom. It 111\d the power of re
viewing the eentences of inferior jurisdictions ; and, by 
that means, produced a consistency and even a uniformity 
of decision, in the judiciary system of the nation.l 

From circumstances, however, which were the natural 
-consequences of the introduction and progre811 of the 
feudal system in England, this court began and con· 
tinued to make ambitions and unnecessary encroachments 
on the inferior jurisdictions. Soon after the conquest, 
too, a complete separation of the ecclesiastical from the 
temporal courts took place. The bishop no longer 81\t as 
a judge in the cowt of the county; nor the arch-deacon in 
that of the hundred. From the moment of this separa.
tion, the clergy were zealous, and they were successful, in 
extending their own jurisdiction, and invading that of the 
subordinate temporal tribunals.• By the grad11al and 
strong operation of these causes and circumstances, the 
county courts, in particular, dwindled into a state of in· 
significance, their power was, at length, exercised only on 
matters of an inconsiderable value; and the greatest part 
of causes, civil, criminal, and fiscal, were drawn into the 
vortex of the aula regis, or into that of the ecclesiastical 
court8.8 

So far as these changes related to the aula regis, the 
consequence of them was, that this court, at first ~ 
ably accommodated to the arrangements of the juridical 
system then existing in vigor, became, afterwards, de
fective, unwieldy, and inconvenient. It followed t.he 
king, wherever the political state of the kingdom required 
his presence. A court, thus ambulatory, was inconsistent 

J )(Uiar, 324, 326. s Id. 381. I Id. 326. 331. 
6 
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with the leisure and deliben~tiou, which are necessary for 
judges in fonning their decisions ; and it was still more 
incompatible with the interest of the parties, who, with 
their witnesses, were obliged to travel about from place to 
place, before they could obtain a final detennination of 
their su its.• Besides, the great increi\Se of judicial busi
ness, which now crowded into the aul~ l'egis, rendered 
the proper dispatch of that busine~ an object Rltogether 
unattainable : from this caulle, therefore, as well as from 
the 0ther, the administ•-ation of justice became tedious,. 
burlhensome, and expen~ive. 

The remedies for these grievances seem to have beeR 
natural and easy-to establish the aula regis as a station
ary court-and to remand a great proportion of the 
original causes to those tl'ihmmls, which we1·e best fitted,. 
in the first instance, to decide them. These remedies.
however, though eR~:~y ;mel ltatunll, were not applied~ 

The county jurisdictions hnd ceased to be objects of 
favor at court: 1\nd the splendor of a retinue, composed of 
the officerti of the judicial R~:~ well as the executive de
partment, was a gratification too fi\Scinating to be easily 
relinquished. 

One of the t·emedies, indeed, it Watl found necessary to 
adopt in part, and the remedy, even in that part, was ob
tained with difficulty, and was soon abridged by ingenious 
and favorite fictions of law. 'VLen magna ~harta was 
demanded of Kiug Jobn, one of the articlea inserted in the 
important instrument was ...... " that common pleas should 
no longer follo\V the court of the king, but should be held 
iu ~;orne certain and appropriated place." When we see 
this regulation forming a part of that gt'eat transaction be
tween the king and the nation, we may be fully satisfied, 
that it 'W&8 much wished for, but could not be easily ob
tained. In oon.seqnence of this regulation, a court of 

1 Killar, 421, ~ 
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common pleas, deti\Ched from the aula regis, was erected 
and wa.s appointed, for the future, to have a fixed and 
pennanent residence. But though the court of common 
pleas obtained, in this manner, a separate establishment. 
and was held by separate judges, yet it was deemed in
ferior iu rank to the aula. regis held by the grand 
justiciary~ and in wbich the king still continued to sit 
sometimes in person ; and, for this reason, was considered 
as subject to its decisions o£ review.l 

There is much reMon to believe, that the other remedy, 
so natural and eatiy, for lessening or removing the incon
veniences, which arose from the crowd of business in J;be 
aula regis-,that of reinatating the inferior jurisdictions 
in their original degree of respectability-was, by no 
means, suffered to escape the attention of those who ob
tained the great chartet·. One of the articles o£ tlteir 
demand was-" that the king should promise to appoiut 
justiciaries, constables, sherifft~, and bailiffs of such 1\8 

knew the law of the land, and w<'re well dispOtJed to ob
serve it.'' 2 With this demand the ki11g literally complied. 
and engaged to appoint men only of such cha.racte1'.8 

Had this engagement continued and heen fulfilled, the 
subordinate, and, in partiuulat·, the county estnbli~:~hments 

for the administration of ju~tiee-for to the county es
tahli!!hments r wit~h to direct your }'1\l'til'ttlar att.tention
·wuuld have gradually l't'g:tine•l, xs they gmdually lost. 
their original dignity and importance. The uuiform and 
\minterruptcd appointment of judge~;, intelligent, upright, 
nud indepe.ntleJJt--men, who, in the language of magna 
charta, "knew and would obtlerve the law of the land"
would. without any farther or more explicit provision, 
have been amply sufficient to have attracted and secured 
the confidence of suitors, and, by a necessary consequence, 
to 1-ecover and retain the usefulness and the respectability 

I XllliU', 424. t Bl. 8, art. U. 1 Id. 18, art. 4ft. 
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of the comu. This engagement, however, was neither 
continued nor fulfilled. In the instrument confirmed by 
Henry the Third, this, among many other important regu
lations of the magna charta of John, was unfortunately 
omitted. The county establishments, from that period to 
the presant moment, have been despised or disregarded in 
England ; and other establishments, less natural and less 
convenient to the nation, have been substituted in their 
place. To the view of those other establishments we now 
proceed. 

When we consider the administration of justice in 
theory, it seems very SU8Ceptible of an arrangement in 
three great divisions. Prosecutions for crimes are easily 
distinguished from suits concerning property: and, in 
suits concerning property, the demands of government 
are as easily distinguished !rom demands of individuals. 
On the foundation of this specious theory, a triple divis· 
ion was made, in England, of tbe unwieldy jurisdiction 
accumulated in the aula regis. We have already seen, 
that "common pleas," or demands of property made by 
individuals, were detached from that court by an article of 
the great charter. In the reign of Edward the First, a 
farther division was made of its powers; the court of 
exchequer WM erected to decide in matters regarding the 
public revenue. The cognizance of crimes was the only 
division now remaining to the <U'iginal court. To an 
alteration, so material, in its jurisdiction and power, an 
alteration, equally material, in its establishment and name, 
was added, and the aula regis now subsided into the court 
of king's bench. This court is still, in its constitution, 
ambulatory; and may attend the person of tbe king in 
whatever part of the kingdom he shall be. The process 
of this court is in the king's name, and must be returned 
before him "ubicunque fuerimus in Allglia.." J 

1 Bl. Com. 41. 
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We now see, clearly and fully, the origin of the three 
great courts of common law, which, during a series of 
centuries, have been the ornaments of Westminster ball ; 
and we ·now see, clearly and fully, the distinct principles, 
on which those three courts were separately erected. To 
the Knm's BENCH was allotted the jurisdiction of offences 
and crimes : decisions concerning the property of indi
viduals-meum and tuum, as our books express it-were 
committed to the court of CoMMON PLEAS: the enforced 
collection of the public revenue was intrusted to the court 
of EXCHEQUER. 

I conclude my inquiries respecting the juridical history 
of England, at a period at which others generally begin 
theirs. 

To the jurists of Pennsylvania, this investigation, 
though minute, concerning the distribution of the powers 
and the jurisdiction of the aula regis, is deeply interest
ing; nay, it is of indispensable necessity; for, by the 
conatitution and laws of Pennsylvania, a jurisdiction, 
similar to the combined jurisdiction of that court, is re
united in the supreme court of this commonwealth. 
But along with that reunion, the measures proper for 
avoiding its inconveniences have been adopted. The 
supreme court is stationary; and juridical establishments, 
highly respectable, are formed in every county. These, 
in due course, will become the objects of particular atten
tion. 

By the historical deduction which we have made, we 
are now properly prepared to examine, by a particular 
8lli'Vey, the judicial departments of the United States and 
this commonwealth; and to estimate, with correctness, 
the numerous jurisdictions, supreme and subordinate, of 
which those departments are compc>sed, and upon the 
qualities and proportions of which, the declining or the 
Jlourishing state of tboee departments, and of everything 



88 LECTURES ON LAW. 

connected with those departments, ~ust ultimately de
pend. 

The judicial power of the national government extends 
-to all cases, in law OJ' equity, arising under the constitu
tion, the la\vs, or the treaties of t.he United States; to all 
cRSes affecting public minister~ and consuls; to all cases 
of admiralty and maritime jurisdiction; to controversies, 
to which the United :::>tate~:~ shall be a party ; to contro
versies between two or more states ; between a state and 
citizens of another state; between citizens of different 
states; between citizens of the same state, claiming lands 
under grants of different states ; and between a state, or the 
citizens thereof, and foreign states, citizens or 1 subject.s.2 

Besides the supreme court established by the constitu
tion, the judicial power of tl1e United States is, at present, 
vested iu circuit and in district courts. 

The 1mpreme court has original jurisdiction in all cases, 
to which a state shall be party, and in all cases affecting 
public ministers and consuls. In all the other cases before 
mentioned, it has appe11ate jurisdiction, both as to law and 
fact: but with such exceptions, and under such regula
tions, as are made by oongress.8 It consista of a chief 
justice and five associate justices; and holds annually two 

I Cons. U. S. art. 3, a. 2. 
t The sop~"eme court of tbe Uulted St.a.tes, In the cue of Chislaol.m r. 

The State of Georgia (2 Dall. 419), d.-cJded, that under tbe claullf' of tltt' 
constitution which extends the judlclal power of the Unitell l'ta.tf'l< tu 

controverales •• between a state and citizens of another state," a slll.t.t• 
wae liable, a& defendant, to a ault commenced by such citizens. Bm loy 
the eleventh artlele of the amendments to the ronatltutlon, it l~ dP.clal'f'cl 
that "the judicial power of the ·United Staws shall not be CODI!trued to 

extend to any auit iu law or equity, commenced or pl'06eCuted &f!&infit 
one of the United Staws by cltlzeDI! of another state, or by citizen& ur 
snbjecta of any foreign state." Vide poet, <'.h. • · Ed. [This clecil;iou 
was rendered nugatory by the eleventh amendmt>nt.. Sfoe for the doc
trine, Hahn 1:. La., J:W U. S. J.) 

• Cons. U. S. art. 8, s. 2. 
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aessions at the seat of the national government. One 
8e88ion commences on the first Monday of February ; the 
other, on the first Monday of August. Four judges are a.l 

quorum.1 

The judges, both of the supreme and inferior courts, 
hold their offices during good behavior ; and, at stated 
times, receive, for their services, a compensation, which 
cannot be diminished during their continuance in office.8 

The supreme court has power to issue writs of prohibi
tion to the district courts, wl1en they proceed as courts of 
admiralty and maritime jurisdiction ; and writs of manda-
mus, in cases warranted by the p1inciples and usages of 
law, to any courta appointed, or persons holding office, 
under the authority of the United States .~ 

Final judgments and decrees of a circuit court, where 
the matter iu dispute exceeds two thousand dollars, may 
be re-examined and reversed or affirmed in the supreme 
court,fi upon a writ of error.6 

1 Law11, U. S. 1 eon. t sesa. c. 20, a. 1. 
~ By an act of c:ongrea11 paaaed 29th April, 1802, the 11upreme court 111 

to hold but one 11e1111lon annually, commencing on the ftnt Konday In 
February. Four of the Juatlcea form a quontDl. If four Ahalluot. attend 
Yithln ten day• after the tin1e appointed for the eommencemen~ of the 
..ton, the btumest 11haU be eontmued to the uext stated eeulou ; but. 
any one or more of the juatlcea may make all ueceaeary onlers prepara
tory to tbe bearing, trial, or decision of any ca.se returned to or depend
ing In the court. The Aug:uat session Ia abolJsbed ; but one of thfl 
ja.tleea 11 directed to attend at the seat of go\'ernment on the fil'llt 
llonday of August t.nDually, and has power to make all neceuary orders 
in any cue returned to or depending In the court, preparatory to the 
bearing, trial, or decision. Writs and proceas may be returnable on the 
1m Honday in August, in the same manner u to the February aeaalon, 
and may also bear tute on th&t day, u though a ~~e~~~lon of Ule court 
wu holden. LaW!!, U. S. 1 con. l 11e11. c. 31, s. 1, i. Ed. 

• Cons. U. S. arL 3, 1. 1. 
• Laws, U. S. 1 con. l 1181111. c. 20, a. lll. 
• Laws, U. S. 1 con. 1 11e1111. c. 80, 11. 22. 
• 8fe. the cue of Wtacart et al. ~. Dauehy (S Dall. 321, 321), In whtrh 

tbe tupreme court of the United Stata decided, that caua~ of admfrahy 



90 

If the validity of a statute or treaty of the United 
States, or of an authority exercised under the~ be drawn 
in question, in any suit in the highest court of law or
equity of a state, in whlcb a decision of ihe suit could b& 
had ; and a decision is against their validity-if the valid
ity of a statute of any state, or of an authority exercised 
under that state, is, in any suit in such court, drawn in 
question, as repugnant to the constitution, treaties, or 
laws of the United States; and a decision is in favor of 
their validity-if the construction of any clause of th6 
constitution, of a tresty, of a statute of the United States, 
or of a commission held under them, is, in any suit in 
such court, drawn in question i and a decision is against 
the title, right, privilege, or exemption, specially set up 
or claimed by either party under such clause-a final 
judgment or decree, in all these cases, may, upon a writ 
of error, be re-examined and affirmed or reversed iu the 
t!Upreme court of the Uuited States.1 

The United States are divided into circuits o.nd dis
tricts.' 

The districts are, in number, sixteen: one consists of 
that part of the state of Massachusetts, which lies easterly 

and maritime juriad.Jot.lon and auits In eqUity, u well u other civil 
actions, could be removed from the clreUlt Into the supreme court by 
writ of error only, and not by appeal ; and that therefore nothing was 
removed for ~xamlnation but t.he law. By an act of rongress slnce 
paaaed (7 con. 2 leSS. c. llS, 1. 2), it Ia provided thAt an appeal allaU be 
allowed to t.he supreme coW"t of the Unlt.ed States from final judgment. 
or decrees rendered In the clrcnlt court In cases of equity, of admiralty 
aud maritime ju.rUdictton, ~nd of prize or no prize ; where the matter in 
dispute, e:r.clnat•e of costa, eball exceed tbe value of two tho'u.'land clol
lara. No new evidence, however, ean be received in the supreme court 
on t.he bearing of the appeal. except In admiralty aud prize causes. Ed. 

1 Lawa, u~ s. 1 con. 1 teas. c. 20, .,, 25. 
('A detailed statement of the present jndlclal eatabllahment would be 

out of place In a work of thla nature ; In fact, an exb&natlve annotation 
showing the declaleus and new Ia•• would tend to oblcure rather t.h&n 
elucidate the prlnclplea.] 
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of the state of New Hampshire, and iB called Maine di.e
trict: one consists of the state of New Hampshire. and i& 
called. New Hampshire district: one consists of the re
maining part of the state of Massachusetts, and is called 
Massachusetts district : one consists of the state of 
Rhode Island and Providence Plantations, and iB called 
Rhode I11land district : one consists of the state of Con
necticut, 1\Dd is called Connecticut district: one consists 
of the state of New York, and is called New York district: 
one consists of the state of New Jersey, and is called New 
Jersey district: one consists of the state of Pennsylvania;, 
and is called Pennsylvania district: one consists of the 
i>late of Delaware, and i~ called Delaware district: one 
consists of the state of Maryland, and is called Maryland 
district : one consists of the state of Virginia, and is 
called Virginia district: one consists of the state of North 
Carolina. and is called North Carolina district: one con
sists of the state of South Carolina, and is called South 
Carolina district : one consists of the state of Georgia, and 
is called GeOl'gia district : 1 one consists of the state of 
Yennont, and is called Vermont district: 2 one consists 
of Kentucky, and is called Kentucky district. 

These districts, except Maine and Kentucky, are divided 
into three circuits, the eastern, the middle, aud the south
em. The eastern circuit consists of the districts of New 
Hampshire, Ma1183Chuset¥, Rhode Island, Connecticut, 
New York, and Vermont: the middle circuit consists of 
the districtll of New Jersey, Pennsylvania, Delaware, 
Maryland, and Virginia : the southern circuit consists of 
the district~~ of North Carolina, South Carolina, and 
Georgia. a 

In each district, there i~ a district court, consisting of 

' Laws, U. S. I con. 1 --. c. 2p, 1. 2. 
~ ld. l con. 3 sees. c. 12, a. 2. 
•ld. 1 con. 1 .... c. 20, a. 4. 
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-one judge,1 who resides in the district, and holds four 
~essions annually.' 

Jn each district of the three circuits, two courts, called 
eircuit courts, are annually held. These courts consist 
-of any two ju!!ticeR of tlie supt-eme court, and of the dis
trict judge of the district, any two of whom constitute a 
·quorum.8 • 

• Over Cl'imes and offences, committed upon the high 
.sea.-;, or within the respective districts, and cognizable 
under the authority of the United States, the district 
·oourts have jurisdiction ; provided the punishment ex
-ceed not whipping with thirty stripes, a fine of one hun
·<lred dollars, or imprisonment for six months. From 
jurisdiction over such crimes or offences, the courts of the 
several states are excluded.' 

The district courts han, in the first instance, exclusive 
.cognizance of all causes of admiralty and maritime juris-

I Laws U.S. I con. sees. c. 20, a. 3. 
~For the alterations which have been made in the dlst.ribution of the 

United States Into dlalrlcts and cireuite, and In the aeealone of the dls-
1.rlc~t court~~, the number of which no'l\' vuiee in different. dlst.rlcte., tee 

Laws U. K 3 con. J eess. c. l)4 ; 7 con. I eeae. c. SJ ; '7 con. 2 eeu. c. 
otlO. Ed. 

• Laws U. s. I con. I aesa. c. 20, 11. 4. 
• 1'he circuit coorta now conalat of one of Lhe judges of the supreme 

-<'our t an•l the judge of the district ; either of whom may hold the court.. 
In cases removed from a di!trlct to a clreuit court. by appeal or writ of 
~rror, judgment shall be rendered in cenformlty to the opinion of the 
judge of t,he supreme court. In other caaea, If the opinions of the judges 
·shall be opposed, the question n-.spectlng which they disagree shall, dur
Ing the u.tne term, at the reqneet of either p&rty or th eir counael, be 
•statlld under the direction of the judges, and certified to the supreme 
-court, by whom it shall be finally decided ; and their decision and order 
"hall be remlt!Alll to the circuit court, aoc] be then entered of record, and 
11hall havf! effect according to the natur-e of tlte decision or order. No 
punishment eball, in any case, be infllctP.d, when tbe judges are dtnded 
in opinion on the ques~lon respecting it. L&we, U. S. '7 con. 1 MIL c. 
.:Jl, e. .. , :;, 6. Ed. 

1 Laws U. S. 1 coo .. l teN. c. 20, s. 9. 
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diction,l and of seizures under laws of impost, navigation, 
Qt' trade ; provided the seizures be made on the higb seas, 
oc within their respective districta, on watem navigable 
from the sea by vessels of ten or more tons .bwthen. But 
the right of a common law remedy is saved to suitoTS in 
~t.ll cases, in which the common law is competent to give 
it.1 Of seizures on land, or on waters, other than as above 
described, and of all suita for penalties and forfeitures 
incurred under the laws of the United States, the dUitrict 
courts have, likewise, in the first instance, exclusive 
cognizance. 

Of all causes, in which an alien sues for a tort only in 
'\oiolation of the law of nations or of a treaty of the 
United States, the district courts have cognizance, con
current, as the case may be, with the circuit courts, or 
with the courts of the several states. They have a simi
lar concurrent cognizance of all suits at comiDon law, in 
which the United States sue, and the matter in dispute, 
exclusive of costs, amounts to the value of one hundred 
dollars. They have, exclusively of the courts of the 
sevenLl states, jurisdictio11 of all suits against consuls or 
vice-consuls, except for offences above the description 
before mentioned.& 

The circuit courts l1ave concurrent jurisdiction with 
the district courts of the crimes and offences cognizable 
in the latter, and they have exclUHive cognizance of all 
other crimes &nd offences cognizable under the authority 
of the United States, except where provision is or shall 
be otherwise made. 

They have, concurrent with the courts of the several 
t1tates, original cognizance of all civil suits at common 

J E-fery dlatriet court ln the United States po611e88e& all the powers of 
a courc. of admiralty, wbedler conaldered u an Instance or a11 a prize 
.m. 8 ))alJ. 16. Bd. 

t La'WI U. S. 1 con. t 1e11. e. 20, a. 9. 1 Id. Ibid. 
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law or in equity, where the matter in dispute, exclu~;ive 
of cORts, exceeds the value of five hundred dolla.I'8, and 
where the United States are pla.intifts, or an alien is & 

party, or a suit is between a citizen of the state, in which 
it is brought, and a citizen of another state. I 

The final decrees and judgments of a diatrict court in 
civil actions, where the matter in dispute, exclusive of 
eost.s, exceeds the value of fifty dollars, may, upon a writ 
of erTOr, be re-examined, and reversed or affirmed in a. 
circuit court, holden in tl1e same district.' 3 

From the foregoing detail, which was vecessary, though 
not entertaining, we find, that as yet, only three speci~ 
of courts are known to the constitution and Jaws of the 
U nited States ; and that even to one of those species D() 

appropriate order of judges. is assigned ; for the judges of 
the circuit court8 are drawn together, in opposite direc
tions, from the supreme court and the district. This very 
uncommon et~tablishment may become the subject ol some 
future remarks. 

I proceed to take a. view of the courts of Pennsylvania. 
The first, which attracts our uotice, it! "the high court 

of errors and appeals." This court was constituted by a 
late law. A court of the same name and of much the 
same kind WM known in PenDt!ylvania., before the present 
constitution. This court, as at present established, consists 
of the judges of the supreme court, of the presidents of 
the courts of common pleas, and of three other persons. 

1 La1Ja U. s. 1 eon. 1 $t"88. c. 20, s. 11. ll Id. s. 22. 
• By the 21st section of the aame act, an appeaL t.o the circuit court 

was allowed from llnal decrees in a dl.atric~ court in ca~ea qf admiralty 
and marillme jurt.diction, where tbe matter In dispute exceeded tlle 
Talne of three hundred dollars exclusive of eoete. By a later act (7 con. 
2 aese. c. 00, a. 2), It is provided t.hat from all' flnal judgme!IU or decreu 
ln any of the dittrlct courts ot the United Stata, an &ppeal, where the 
mauer ln dispute, esclusive of coet.&, shall exetled the n.lue of fifty dol
l&rl, shall be allowed t.o the circuit court for t.he same diltrlct. Ed. 
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appointed dul'ing good behavior, and removable in the 
same manner a.s the judges of the supreme court. Five 
judges fo1·m a quorum. It is empowered to decide on 
writs of error from the supreme court, and on appeals 
from the register's courts in the several counties of the 
~ommonwealth.1 

The supreme court . bas been long known in Pennsyl
vania, though not always by the same name. By consult
ing the recorda of our laws, we shall find " an act fOI' 
erooting a provincial cou1•t,'' passed a.s early as the year 
()De thousand six hundred and eighty-four. I~ had power 
to try titles of land, to try all causes civil ~nd criminal, 
both in law an.d equity, not determinable in the county 
courts, and to decide appeals from inferior jurisdictions.2 

This law was continued, according to a general regulation 
in force at that time, from one session of the general 
assembly to another, till the year one thousand six 
bundred and ninety. From that year to the year one 
thousand seven hundred, there is a chasm in the laws of 
Penn!Jyl vani~. To those, who are conversant in the 
genua]. history of the province, tlte reasons of this chasm 
are well known. 

In the year one thousand seven hundred and one, a new 
act was passed for establishing a provincial court. By 
this act, the court ha.d jurisdiction in equity by bill and 
aoswer, such as is necessary in courts of chancery, and 
proper in theae parta.8 This law was, in the year one 
thousand seven hundred and five, repealed by the queen 
in council. 

In the year one thousand seven hundred and fifteen, 
another law was passed "for erecting a supreme or p~ 
vincial court of law and equity."' This experienced the 

llJ Lawa Peon. 97, •· l'l. I R. 0. Book A, p. 71. 
I R. 0 . Book A., 'YOL 1, p. 110. • R. 0 . Book A, vol. 2, p. 108. 
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fate of the former-it was repealed by the king in council 
in the year one thoUBand seven hundred and nineteen. 

I may be permitted to remark, by the way, that such 
Wl\8 the fate of many of the most valuable laws, whicb 
were passed in the e~uly periods of Peunl!ylvauia. Ther 
well de11ern~ the attention of every one, who wishes to
become a master of her juridical history. They disclose, 
in the most striking as well as the most authentic manner, 
how soon aud how shougly n. spirit of jealousy began to. 
operate in the a1lministn~tiou of the colouie::~. 

Will it t>e helic\'eU, that the benefit of the gregt palla
dium of liberty-the writ of ltabea.s corvus-was refused 
to be imparted to the plantations ? Will it be believed,. 
that the name of Somers-a name, iu Europe, so dear tA> 
liberty--. .'<tands fil'st iu tl1e li:tt of thOlie, by whom the 
tymnnic refm;al wa.s given ? These thin~ ought uot to. 
be bdieved without tbe most irrefmgable testimony: if the 
most im~frngable testimon,y of their authenticity can be 
produced, these thingH o'1ght to be hoth believed and pub
lished. They ::;how how dangerous it is for freedom to
depend upon her best friends for a.foreign support. 

In December one thousand six: hundred and ninety-five~ 
tl1e committee of plantationl! wrote, to the governor and 
c~uncil of Massachusetts, a letter on the subject of a variety 
of laws passed by the legislatme of that colony. Many of 
those laws were favorable to liberty ; ancl, nmoug others 
of this spirit, the1·e was one concemiug the writ of habeas 
corpus. With regard to this law, the committee ex
pressed themselves in the following manner, truly remark
able. "Whereas by the act for securing the libet1y of the 
subject, and preventing illegal imprisonments, the writ of 
ha.be~ c01·pu.s is required to be granted, iu like manner as 
is appointed by the statute of 31 Clunles II. in England; 
which privilege has not as yet been granted in any of his 
majesty's plantations: it was not thought fit in 1m majesty's 
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absence, that the said act should be oontinued in force; and,. 
therefore, the same hath been repealed." My Lord Some1-s. 
signed the letter t 1 

I return to the supreme court of this common. 
wealth. 

By a law, made in the year one thousand seven hundred. 
and twenty-two, and which is still in force, a court of record 
was established, and styled the supreme court of Pennsyl~· 

vania. To that court power ig given to issue writs of 
laabeas corpus, certiorari, and writ:B of error, and all reme
dial and other writs and processes, in pursuance of the 
powers given to it.' Ita judges are authorized to minister· 
justice to all persons, and exercise the jurisdictions and 
powers granted by law, as fully and amply as the justices. 
of the court of king's bencl1, common plea.s, and exchequer, 
at Westminster, or any of them, can do.8 It was made a 
doubt, whether, under the authority of this law, tl1e su
preme court could exercise original jurisdiction, and take 
cognizance of causes at their commencement. A law,. 
pa&~ed a few years ago, gives it expressly original juris-· 
di.ction in enumerated cases.• 

By the constitution of Pennsylvania,6 the jurisdiction 
of the supreme court shall extend over the state; and the 
judges of it shall, by virtue of tl1eir offices, be justices of 
oyer and terminer and general jail deli very in the several 
counties. • 

Besides the powers formerly and usually exercised by 
it, it has now the powers of a court of chancery so far as 
relates to the peTpetuating of testimony, the obtaining of 
eYidence from places not within the state, and the care of 
the persons and estates of those, who are non compotet: 
mmtu.1 

l Cbal.'l •. 
I ll), !80, &. 13. 
' Art. a, a. s. 

• 1 LaW!! Penn. lW, 11. 11. 
• 2 Lawa Penn. •72, a. '· 6. 
• Cone. Penn. art. 5, a. 6. 
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The judges of this court hold their offices during good 
behavior ; but, for any reasonable cause, which shall not 
be ground of impeachment, the governor may remove auy 
of them, on the address of two thirds of each branch of the 
legislature.! They shall, at stated times, receive, for their 
.services, an adequate compensation, to be fixed by law; 
which shall not be diminished during their continuance in 
office. 

By a law passed during the present year, the supreme 
court is established in the same manner, and with the same 
powers, as it has been heretofore established by the law::~ 
of the state, consistently with the provisions contained in 
the constitution.' It holds three terms in the year; one, 
on the first Monday in Janu&ry ; another, on the first 
Monday in April; and the third, on the first Monday in~ 
September.• 

By the constitution of Pennsylvania, 6 a court of com
mon pleas, an orphans' court, a. register's court, and a court 
of quarter sessions of the peace are established for each 
county. Before I consider these jurisdictions separately, 
it will be proper to premise some observationa, equally 
applicable to them all. 

Among the dispositions and arrangements of judicial 
power, tbe institution of counties has long made a conspic
uous figure. The division of England into counties is 
~nerally ascribed to the legislative genius of the great 
Alfred. His genius WM unquestionably equal to the task; 
but part of it was performed before his reign. A country 
so lar~ as some of the kingdoms of the heptarchy oonld 

1 Cone. Penn. art. 6, a. 2. t 3 Laws Penn. 92, a. 1. • Id. Ibid. 
• The terms of the supreme court now commence on t.be 8nlt Jlon.~ 

In March, September, and December. Marcb tenn continuee three 
-weeks ; September term, two weeb ; and December term, four weeks. 
The first and Jut dt.ye of each term are returll dt.ya. 6 ~WI PeDD. leG. 
Ed. 

I .A.J1. 6, I, 1. 
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not. according to the policy and the ex,gencies of the times, 
enjoy the administration of jU8tice without a division into 
subordinate districts. Accordingly, in the old laws, before 
the union of England under Egbert, we find the mention 
of aheriffs and shires.1 But though Alfred did not com
mence, he undoubtedly extended the county establish
ments of England. Before his reign, the Danes had made 
e~tensive aettlements in the northern parts of the king
dom. During some years after the commencement of his 
:reign, they confined him within very narrow limits, and 
ravaged the rest according to their savage pleasure. At 
laat, however, this great man, whom· so many embarrass
ments surrounded, and who surmounted so many emb&r. 
rassments, obliged those, who had viewed him with supez-. 
cilions contempt, to acknowledge him as their superior and 
lord. After his conquest over the Danes, he then aettled 
the boundaries of the counties through every part of Eng
land. In the southern parts of the kingdom, they were, 
probably, laid out a.ccording to the former limits. In the 
northern parts, which were less fet·tile and mora unculti
vated, they were laid out on a larger scale. Hence, to 
thia day, we find the largest counties in the noTth of Eng
land. 

In every county, justice was administered to the inhabi
tants near their places of residence, without the delay and 
expense of resorting to Westminster. 

ERch ofthe counties or shires had, ns we are told by 
Selden, their two chief governoi'S for di.~tributive justice: 
of these, the sheriff was the more ancient Bnd worthy; 
being, in certain cases, aided by the power of the county. 
His office was partly judicial and partly ministerial. In 
the last chaTaCter, he was the king's servant to execute his 
writa: in the first, he regulated the courts of justice with
in the cotmty. The other officer wa.s the coroner~ w~ 

1 Sulllv. M5. 
7 
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duty it was to inquire of homicide upon the view, to seize 
escheats and forfeitures, to receive appeals of felony, a11d 
to keep the rolla of criminal proceedings. He was 
chosen, as was the sheriff, from among the men of the finit 
rank in the county.l ' 

ln those times, the county court was surrounded with 
numerous and respectable attendant.!: it was considet-ed 
as the great theatre, on which the justice and the power 
of the county were displayed.' In those times, justice 
was administered principally in the county establish
ments; IUld it was only in cases of uncommon magnitude 
or difficulty, that recourse was had to that judicial tribu
nal, whose jurisdiction extended over the whole kingdom. 
In those times, the proceedings and decisions of the court8 
were simple and unembarrassed-an advantage, as a 
learned writer says,a which always attends the infancy of 
laws-an advantage, a.s I will venture to say, which al
ways attends their perf.ection. Such have been, and such 
will be the true cbaractel' and native consequences of 
county establishments, properly instituted and properly 
organized. 

Let us now trace their origin and their progreae in 
Pennsy 1 vania. 

In the second session of her legislature, it was enacted, 
that "all actions of debt, account, slander, and trespass, 
shall be first tried by the court of the county, in which 
the cause of action arises."' In a suh&equent session, it 
was constituted a court of equity as well a.s of law.6 Soon 
afterwards the sphere of the county jurisdiction was en-

• larged. It · was enacted, tha.t trials of titles of lands, 
actions of debt, account, and slander, and all actions civil 

' Bae. on Gov. 40, 41. 
t Fonun plebele justlt.le, et theatnun eomlt.lve poteatatla. SJX'I. 

GlOM. v. eomltatU& 
•' BL Com.~. • R. 0 . Book A, p. 82. 1 Id. P· 70. 
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or criminal whatever (excepting treason, murder, man~ 
slaughter, and other enormous crimes) shall be first heard 
and determined in the proper counties by the respective 
justices; and that the county courts shall be held quartet"' 
ly, and oftener, if there be oocasion.l 

These institutions fell at the chASm of legislation, which 
I have already mentioned; but their spirit was afterwards 
revived, continued, and invigorated. They received, it is 
true, some checks, similar to those, which were experi
enced by the supreme court. In the year one thousand 
seven hundred and fourteen, an act was passed for estab
lishing the several courts of common pleas within the pro
vince.1 It met its fate at the same time and in the same 
manner as the law for establishing the supreme court. 

By a subsequent law, more fortunRte, a cowt of record, 
styled the county court of common pleas, was established 
in every county, with power to hear and determine all 
pleas and causes, civil, personal, real, and mixed, accord
ing to the laws and constitutions of the pt·ovince.a Here 
appears a plain separation of the civil from the criminal 
jurisdiction, both of which were, before this time, vested 
in the county courts. The criminal jurisdiction was, by 
the same law, transferred to a court instituted at the same 
time,• and styled "the general quarter sessions of the 
peace and jail delivery." 5 

By the constitution,8 the judges of the courts of com
mon pleas shall hold their offices during good behavior. 

I am next to consider the establishment and the juris
diction of orphans' courts in Pennsylvania. These are 
institutions of the last importance to the welfare of the 
commonwealth. 

Among the ancienb$, those who studied and practised 
1 l.cJ. p. St. t ld. vol. 2, p. 112. 
• 1 La~• PenD. 182, t. 21. • See R. 0 . Book A, vol. 2, p. 90. 
• 1 Laws Peun. p. 176, a. S. • An.~ ... 2.. 
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the sciences of jurisprudence and government with the 
greatest success, were convinced, and, by their conduct, 
showed their conviction, that the fate of states depends 
on the education of youth. 

History, experience, and philosophy combine in declar
ing-that the best and most happy of countries is tnat 
country, which is the most enlightened. 

" ~t was a leading principle with our ancestors,'' says 
Isoorates in his oration on reforming the govemment of 
Athens, •• not to limit the education of the citizens to any 
particular period of life. Great pains were employed 
upon th~m during their youth; and, as they advanced to 
the years of maturity, they were watched with an atten
tion still more sedulous than before. Their manners were 
an object of such high concern, that the Areopagus 
seemed instituted with no other view but to preserve 
them." 1 It was the business of this court to appoint 
tutors and governors for the youth ; and to take. care that 
they were educated in a manner coiTesponding to their 
situation and circumstances.' 

A similar degree of watchfulness and assiduity was 
bestowed upon education, in other parts of Greece. 
Epamioondas, we are told, in the last year of his life, 
said, he~nd, beheld, and performed the very same things, 
as at the age in which he received the first principles of 
his education.8 

Nothing, indeed, can be of greater importance, than to 
conduct our children in the same manner, in which we 
ought to conduct ourselves. 

"Custom," says my Lord Bacon, .. is the principal 
magistrate of man's life.' But custom is certainly most 
perfect, when it beginneth in young years. This we call 

s GU. Lye. & Jeoe. 487. t 1 Pot. Ant. 101. 
• Mont. Sp. L. b. 4, e. '-

[• " Studies," •1• Burke, "become habltt of thoa,ht. "J 
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eclueation; which, in e1fect, is but an early custom. Bu' 
if the force of custom, simple and segregate, be great ; 
the force of custom, copulate l:lJld conjoined and colle
giate, is far greater. For there, example teachetb, com· 
pany comforteth, emulation quickeneth, glory raiseth. 
Certainly the great multiplication of virtue& upon human 
nature resteth upon societies well ordained and disci· 
plined." 1 

Things are sometimes best displayed by the side of 
their contraries. 1 t has been the benign aim of patriot 
legislatol"8 to disseminate knowl9<lge : it has been the 
infernal wish of despots and the minions of despots to 
extinguish it. The political pl'inciples of Mr. Hobbes 
are well known. Such an abhorrence he contracted for 
popular government, and the principles of freedom, that 
he was anxious to see both exthpated from the face of the 
earth. In order to obtain this consummation, in his pel'
verted judgment so devoutly to be wished, he recom
mends it to princes to destroy the Greek and Latin 
authors. ,. By reading them," says he, "men have, under 
a false show of liberty, acquired a habit of favoring 
tumults, and of licentiously controlling the conduct of 
their sovereigns." 2 In France, during a late reign, a 
minister was heard to say-" I will put an end to all 
schools ; " and another is said to have declared-.. I am 
tired with these publications ; if I continue ten years 
longer in office, I am determined that no books, except 
the court caleudar, shall be printed· in Paris." a But in 
France, that late reign is now passed. 

The some savRge and tymnnio maxims have, in 
former times, been avowed in America. But those times 
are now also passed. It will not, however, be unuseful 
to tum our eyes hack upon them ; and, with the mingled 

llJ Ld. Bae. 867, 358. 
• Pr. KeY. 286. 

• Lev • .P. ~ c. lU. 1 Shaft. Char. 88. 
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emotions of disdain and conscious joy, to trace the striking 
contl'88t between the views of government in a past, and 
those in the present age . . 

In the reign of Charles the Second, the lords of the 
committee of plantations trau.amitted to Virginia a series 
of inquiries ·concerning the condition of the colony. 
Among the answers returned by Sir William Berkeley, 
who was then ita governor, we find the following one, too 
extl'aordinary to be passed without particular notice. " I 
thank God, there are no free schools, nor printing; and, I 
hope, we shall not have, these hundred years. For learn
ing has brought disobedience, and heresy, and sects into 
the world; and printing has divulged them and libels 
against the beat governmeut : God keep us from both!" 1 

By the court of Charles, this pt'8.yer was received most 
graciously; and, agreeably to i~ principle, a succeeding 
governor was ordered " to allow no pel'Son to use a print
ing press on any occR.Sion whatsoever."' 

Very different were the principlE'S, which animated the 
genius of the immortal Alfred. He considered learning 
and the sciences as the glory and the felicity of his reign. 
He founded aud endowed schools: difficult as the task 
was in that unenlightened age, he provided tho~e schooLs 
with proper instructm'S. Still farther to diffuse a. taste 
for knowledge, and to transmit ita blessings to posterity, 
he made a law, obliging all ft·eeholders, poMs~ing two 
hides of land or upwards, to send thei1· sons to school, 
and give them a liher.U education. By bis own example 
-for he was the most accomplished scholar of his age
by his powerful recommendations of learning-for he 

1 Cbal. 828. 
• ld. 845. (The aame Inquiry wu sent to- all of the colonies, and 

from Connecticut the re~~ponse was : " One-fourth of the &nDwt.l rev
enue of the colony Ia laid out in maintaining free acboola for the edu
cation of our chlld!'en. "1 
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made it the 'great road to preferment-he introduced 
among his people the most ardent pursuits after intellec
tual acquirements. The old bewailed their unhappine&5 
in being ignorant ; some, at a very advanced age, applied 
themselves to study; and all took care to procure proper 
iqstruction for their children, and their other young rela-
tions.l · 

According to tl1e theory of Plato 1 and the institutions 
of Lycurgus,8 the care and education of children were 
taken entirely out of the hands of their parents. The 
propriety of this regulation I will not, at presen~ examine. 
Suffice it to say, that the laws ought to give every possible 
encouragement and assistance to the education of children; 
but particularly of those, who are unfortunately deprived 
of their parents. 

We nowsee the reasons and tl1e importance of establish
ing orphans' courts. The first object of their jurisdiction 
is the education of orphans: their p1:operty ia the second. 

So early 88 the second sel:!Sion of the legislature of 
Penll8ylvania, orphans' collJ't.s were established in every 
county to inspect the estates, us.age, and employment o{ 
orphans ; " that mue," says tl1e law, •• may be taken for 
those, that are not able to take care for themselves."' 
Their· education is more immediately the object of a suf>. 
seqnent law, which was made in the same session.11 '' That 
poor 88 well 88 rich may he instructed in commendable 
learning," it was enacted. "that all persons having chil
dren, and the guardians or trustees of orphans, shall cause 
them to be instructed in reading and writing ; and to be 
taught some useful trade or profession ; that the poor mAoy 
work to live, and the rich, if they become poor, may not • 
'IIVBnt." 

By a law still in force, orphans' courts appoint guardians 
1 2 Henry 866. 
• R. 0. Book A, p. 84. 

. . 
t ' Anac. 841. I ld. 1(13. 

•Id. p. 46. 
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over such orphans as the coUI·t shall judge incapable, ac
cording to the rules of the cornmou law, of chootsing guar
dian!l for themselves; admit orphans, of the prope1· age, 
to choose their own guardian::~ ; and du·ect the binding of 
orphans to be apprentices to trades or other employments. 
But it is provided, that no orphan shall be bound an a~ 
prentice to any person, or be placed under the guardian
t~hip of any person, whose religious persuasion is different 
from that of the orphan's parents.1 

You will probably be surpriaed, that the regulations 
known to our laws for the education of orphans here close. 
You have reason for your surprise. Those regulations are, 
indeed, defective. To parental affection the care of educa
tion may, in moat instances, be safely intrusted. But in 
no other principle ought the laws to repose an implicit 
confidence, concerning au object of the greatest magnitude, 
immediately to orphans, aud eventually to the public. In 
Sparta. one of the most respectable members of the state 
was placed at the bead of all the children. Would not 
some similar institution be eligible with reg&·d to such 
of them as are deprived of their parents? 

The jurisdiction of the orphans' cow·ts, all it respects 
the property of orphans, will be discu~ed with more pro
priety, when we come to the second great division of the 
law-that, which relates to things. 

By the constitution of Pennsylvania,a the judges of the 
court of common pleas of each county compose its 
orphans' court. · 

I proceed to the considet-atiou of the register's court. 
In England, the probate of wills and the granting of 

letters of administration belong to the jurisdiction of the 
ecclesiastical courts. In Pennsylvania, this jurisdiction 
is turned into a very different channel. 

In the first session of the legislature of Pennsylvania, a 
1 1 La•• Penn. 101, e. 7, 101. a. 12. • An. 6, a. 7. 
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l'egistry WR8 established for wills, for letters of adminis
tration, and for the names of guardian& and executors.1 

A law pa88ed in the year one thousand seven hundred 
and five directed, that an officer, called register general, 
should be appointed for the probate of wills, and granting 
letters of administration. He W88 directed to keep his 
office at Philadelphia, and to constit~te a deputy in each 
county of the province. The deputies were empowered to 
take promtes and grant letters of administration, as amply 
ss the register general himself could do. A will proved, 
or letters of admiuistrafion granted, in any one county, 
superseded the necessity of another probate or other letters 
of administration in any other county.' 

When objections were made, or caveats entered against 
tbe proving of any will, or granting letters of adminiatra.
tion ; and when there W88 occasion to take the final so
counts of executol'8 or administratol'tl, or to m~ke distribu
tion of decedents' estates, the register general and his 
deputies were respectively obliged to call to their assist
ance two or more of the justices of the court of common 
pleas, who were empowered and required to give their as
sistance, a.ccordingly, to do all judicial nets concerning 
the matters before mentioned. This was the register's 
court.• 

The office of register general is now abolisbed ; and, by 
the constitution, a register's office for the probate of wills 
and granting lettel'8 of administration shall be kept in each 
county.• 

The register of wills, together with the judges of the 
court of common pleas, or any two of them, composo tile 
register's court.A 

The court of quarter 8e88ions of the peace is the last of 

1 1 LaWII Penn. 116, •· 8. 
• R 0. Book A, vol. 2, p. 48. 
• B. 0. Book A, p. 18. 

• Cons. Penn. art. 5, a. 11. 
'Id. art. 5, .e. 7. 
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those courts, which, by the constitution of Pennsylvania, 
form the juridical establishment for every county in the 
commonwealth. 

In England, the general or quarter sessions of the peace 
is a court of record held, in every county, once in eve1y 
quarter of the year. It is held before two or more justices 
of the peace, for the execution of that authority, which is 
conferred on them by the commission of the peace, and a 
great variety of Mts of parliament. 

By the statute of 84 Ed. III. c. 1, the court of general 
quarter sessions have authority to- hear and determine all 
felonies and trespasses whatever done in the county in 
which they sit. But they seldom try a.ny greater offences 
than small felonies; remitting crimes of a heinous natUl·e 
to the assizes, for a more public and solemn trial and de· 
cision. There are many offences, which ought to be pros
ecuted in the quarter ses8ions, as belonging particulal'ly 
to the jurisdiction of that court. Of this kind are the 
smaller misden1eanors, not amounting to felony ; such R.S 

offences relating to the highways, tAverns, vagrants, n.nd 
apprentices. It has cognizance also of controversies re
lating to the settlement and provision for the poor, and 
orders fo1· their removal. It cannot try any newly-created 
offence, without au express authority given by the statute, 
which creates it.1 

In Pennsylvania, the courts of quarter sessions of the 
peace are formed upon the model, and exercise jurisdiction 
according to the practice of the courts of the same denom
ination in England. In one important particular, however, 
there is a very material difference betweeu them. The 
courts of quarter sessions in England are composed of the 
justices of the peace, who hold their commissions only dur
ing the pleasure of the crown: those in Pennsylvania t\l'e 

t Wood. Int. 499. 4 Bl. Com. 268. 
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composed of the judges of the court of common pleRS, who 
hold their commissioll8 during their good behavior.! 

Thus much concerning the court of quarter sessions. 
In each county, and in such convenient district& as are 

directed by law, the governo1· of Pennsylvania appoint& a 
competent number of justices of the peace.1 

To the common law, the conservation of the peace has 
always been an object of the most particular attention and 
regard. Long before the institution of justices of the peace 
was known, many officers were, ex officio, or by election 
or by particular appointment, guardiru.l8 of the public 
tranquillity-conservatores pacis.1 

When q~arreLs suddenly arise-when violence is com
mitted-when riots and tumults are likely to ensue, it is 
vain to wait for the interposition of the ordinary comts of 
jU8tice. That cannot be obtained soon enough for pre
venting or suppresaing the disordel"8. It is highly im
portant, therefore, that men of character and influence, 
to whom, upon any emergency, application may be easily 
made, should be invested with sufficient power to arrest 
disorderly pel"8ons, to confine them, and to preserve or 
restore the quiet of the country. 

The peace, in the most extensive sense of the term, com
prehends the whole of the criminal law. "Against the 
peace," all crimes &r6 laid to be committed. Whoever, 
therefore, had authority to t&ke cognizance of crimes was, 
from the nature of his office, considered as a conservator of 
the peace. The king himself waa styled ita great con
servator through all his dominions. His judges and his 
ministen of justice were &lso official conservatol"8 of the 
peace. Others were conservatol"8 by tenure or prescrip
tion. Others, again, were elected in the full county 
court.. in pursuance of a writ directed to the sheriff. Be-

' Cons. Penn. art. 6, u. 7, 2. 
t Cou. PenD. art. 6, L 10. 1 Millar, 488. 
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aide~ all these, extraordinary conservators of the peace 
were appointed by commissions from the king, as oc
casion required. They were to continue, says my Lord 
Bacon, for the term of their lives, Ol' at the king's pleasure. 
J4'or this service, adds the same great authority, choice waa 
made of the best men of calling in the county, and but 
few iu the shire. They might bind any man to keep the 
peace, and be of the good behavior; aud they might send 
fo1· the party, directing their warra.nt to the sheriff or con
Mtable to 1\rrest the party and bring him before them. 

This it was usual to do, when complaint was made, 
upon oath, by any one, that he stood in fea.r of another ; 
or when the conset'Vator himself saw the dispo$ition of any 
man inclined to a bt-each of the peace, or to misbehave 
himself in some outrageous lll1\nner. In such cases, the 
conservator might, by his own discretion, send for such a 
fellow, and, n.e he should see cause, oblige him to find 
su1-eties for the peace, or for his good behavior. Jf be re
fused to find them, a commitment to jail would be the 
unavoidable consequence. 

Those, who were conservators of the peace by vutue of 
their offices, still retain the character and power : those, 
who became so by election or appointment, are superseded 
by the justicea of the peace.l 

Of this institution, says my Lord Coke,• it is such a 
form of subordinate government for the tranquillity and 
quiet of the realm, as no part of the Cb.ri.lltian world bath ; 
provided it be duly executed. 

The power of the justices of the peace arises from two 
different sources- their commission, and acts of pal'
Hament, which have created the Qbjects of their juris
diction. 

By his commission, every just ice ill appointed a con-
I • Ld. 13&<-. 69, 99. 1 BL Com: ~. J Beev. 122.. .,IDa. 170. 
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aervator of the peace, and is vested with a separate power 
to suppress riots and affrays, to take securities for the 
peace or good behavior ; and for defect of sureties may 
commit to the common jail or house of correction. For 
treason, felony, or breach of the peace, he may commit 
even a fellow-justice.t 

Tite powers, which, by acts of parliament, have been con
ferred, from time to time, upon one, two, or more justices 
of the peace, are accumulated to such a degree as to form a 
jurisdiction of immense variety and importance. They 
are so many and so great that, a.s Sir William Blaclu!tone 
observes,2 the country is greatly obliged to any worthy 
magistrate, who, without sinister views of his own, will 
engage in this troublesome service. For this resson, he is 
protected, by many statutes, in the honest discharge of his 
office ; and, for sny unintentional error in his practice, 
great indulgence is shown to him in the courts of law. 
On the other hand, tyrannical abuses of his office are 
punished with the merited severity; and all persons, who· 
recover a verdict against him, for a wilful or malicious 
injury, are entitled to double costs. 

In England, a justice of the peace holds his office only 
during the pleasure of the king : by the constitution of 
Pennsylvani~ he holds it during his good behavior. He 
may be removed on conviction of misbehavior in office, 
or of any infamous crime, or on the addre88 of both houses 
of the legislature.• 

The presidents of the courts of common pleM, within 
their circuits, and the other judges, within their several 
counties, are justices, of the peace, so far as relates . to 
criminal matters.' 

This distinction, suggested by the constitution, brings 
into our view a very important branch of tbe power of a 

1 Wood, 1111. 80, 
1 Coaa. PeDD. ut. 6t a. 10. 

'1 Bl. Com. SM. 
' Id. art. 5 a. 9, 
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justice of the peace. He possesses civil aa well aa crim
inal jurisdiction in Pennsylvania, and decides concerning 
property aa well as concerning offences. This branch of 
his power deserves a particular cousideration. 

The easy, the tegula.r, and the expeditious administration 
of justice bas, in every good government, been an object 
of particular attention and cal'e. To the attainment of an 
object so interesting, the distribution of the juridical powers 
among convenient districts is highly conducive. Such di.!r 
tribution, therefore, has, in many states, been made with a 
degree of precision suited to its importance. E very citizen 
should be always under the eye and under the protection 
of the law and of its officers : each part of the juridical 
system should give and receive reciprocally an impulse in 
the direction of the whole. 

In Athens, thet-e waa a grade of magistrates, who, in 
the several districts, had jurisdiction of suits, when the 
sum in controversy did not exceed ten drachma. They 
bad cognizance also of actions of assault and battery.! 

Arbitrators likewise acted a very considerable part on 
the juridical theatre of Athens. There were two kinds of 
them. One kind consisted of tboee, who were drawn by 
lot to determine controvetaies, in their own tribe, concern
ing demands, which exceeded ten drachma in value. 
Their sentence was not final; for if either of the contend
ing parties thought himself-injured by it, he might appeal, 
for redress, to a superior court of justice.1 Arbitrators of 
the other kind were such M the parties themselves chose 
to determine the controversy between them. From the 
determination of these arbitrators, the law permitted no 
appeal. But they took an oath to give their sentence 
without partiality.• 

We have seen and traced the importance of the county 
1 Gil. Lya. & 1aoc. 489. 1 Pot. Ant. U2. 
• 1 Pot. .Ant. 138. 

I 1 Pot.. .Ant. 1.22. 
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establishments. But counties are too extensive for their 
inbabitantAJ to meet on every occasion. Hence the p~ 
priety of inferior divisions. 

Among the Saxons, there was a magistrate Mlled the 
hundredary, who presided over that .division of a shire 
which was called a hundred. This magistrate was known 
to the ancient Gennans, as we find, in Tacitu.s,1 an express 
reference made to his jurisdiction. · The bundreda.ry w&l!, 
in virtue of his office, empowered to appoint the times and 
place8 for the meetings of the hundred conrt; to preside 
in those meetings; and to carry the sentences of the court 
into full execution. All the members within the hundred 
were originally membel"8 of tha hundred court, ~nd obliged, 
under severe penalties, to attend. This, however, was dis
covered, by experience, to be inconvenient; and, therefore, 
the court was new modelled by a law of the great Alfred. 
It was reduced to the bundredary or his bailiff, and twelve 
of the hundred; and tbeae twelve were sworn, neither to 
condemn the innocent, nor to scquit the guilty. It WBB a 
mixed court, possessing both civil and criminal jurisdic-
tion. Many petty causes came before it. Ita proceedings 
were simple and summary: but if any one thought himself 
aggrieved by ita decision, he had the right of appealing to 
a superior tribunal. In this court also, sales of land, and 
other important transactions between members of the same 
hundred were published and confirmed.' 

We have seen, that, in Pennsylvanil\, a very early atten
tion was given to the respectable establishment of county 
courts. In the same session, which was the second after 
the settlement of the province, attention was also given to 
districts more circumscribed. It waa enacted, tha.t, i ll 
every precinct, three persons should be chosen yearly as 
peacemake1'8 in that precinct. That arbitrations might 
be as valid as the judgments of courts, it was directed, 

1 De mor. Ger. c. a. 
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thRt the parties should sign a reference of the matter in 
controversy to the peacemakel"8 so chosen. This refer-
ence being ratified by the county court, the award of the 
peacemaket'8 was 88 conclusive 88 a judgment; and was 
regitJtered in court in the same manner as other judgmenta.l 

A farther regulation was mRde, also in the same session, 
that speedy justice might be Rdministered to the poor, and 
in mattel"8 of small value. Debts under forty shillings 
were ordered to be heard and detennined, upon sufficient 
evidence, by any two justices of the peace of that county, 
in which the cause a.rose. The justices were directed to re
port their judgment to the next county court. This judg
ment, if approved by the court, was to be recorded 88 good 
and binding.' . Thus matters stood with regard to small 
debts, before the chasm of legislation, which has been re
peatedly mentioned. 

In the year one thousand seven hundred and five, a law 
was made, empowering any one justice of the peace to take 
cognizance of debts under the sum of forty shillings. His 
judgment concerning them is declRred to be final and con· 
elusive, and without appel\1.1 This law was repealed, but 
its principle was confirmed by another, made ten years 
aftetVards.' Such is the law still with regard to debta 
under the sum of forty shillings. 

By a law made in the year one thousand seven hundred 
and forty-five, the jurisdiction of a single justice of the 
peace was extended, from sums under forty shillings, to 
sums not exceeding five pounds. But with regard to the 
exercise of the extended jurisdiction, two very salutary 
precautions are used. At the request of the parties, ref
erees, named by them and approved by the justice, shall 
hear and examine the cause. Upon their return, the jus
tice shall give judgment. In all cases, except thoee de-

t R. 0 . Book A, ]). 1119. 
' IcL YOI. 1, p. 1M. 

•Id. p. 84. 
• 1 Law. PeDD. US. 114. 
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termined on the return of referees, an appeal lies from the 
judgment of the justice to the next court of common pleas. 
Upon au appeal made, the justice shall send a transcript of 
his judgment to the prothonotary of the court, which has 
the appellate jurisdiction of the cause.l 

Since the revolution, a the jurisdiction of a single justice 
js carried as l1igh as debts not exceeding the sum of ten 
pounds. 

Fl·om this historical deduction it i8 natural to observe, 
that the civil jurisdiction of justices of the peace seems 
to have been a growing favorite with the legislature of 
Pennsylvl\nia. It was introduced, at first, with apparent 
he~Jitation and reserve : it was confined to sums under 
forty shillings: it was intrusted to two magistrates, not 
to one : the judgment even of two magistrates was not 
hinding till it was approved by the county court. The 
~me jurisdiction was afterwards intrusted to a single 
magistrate conclusively and without appeal. The juris
<lictio•t of a Hingle magistrate has been since extended 
from two to five, a.nd from five to ten pounds: with the 
two precautions, indeed, of which I hR.ve already taken 
11otice. 

It may be observed, and the' observation certainly has 
weight, that experience, the bet~t test of things, must 
1mquestionably h&ve witne.~d in favor of this jurisdic
tion; otherwise it would not, in this gradul\lly progres
sive manner, have been intrusted a.nd extended. But 
the weight of thUi observation ought to be compared 
with that of another, which is found in the opposite sc&le. 

We have seen who are to exercise this jurisdiction : 
let us now see upon whom it is to be exercised-" upou 
the poorer sort of people," says the law, "who are unable 
to bear the expen~~es arisillg by the common method of 

t 1 Lan Penn. 305, a. 1 ; 807, •· 7, 8. 
8 

I 2 Lawa Penn. ~ 

• 
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prosecution.'11 Let us suppose it possible, that a magis
til"l!t~, in the exercise of his final and conclusive jurisdic
tion, may be guilty of gross impartiality or wilful injustice; 
how is redress to be obtained by the unhappy sufferer· 
under his injustice or partiality? Only by a prosecution 
n.gainst him. But the unhappy sufferer appeared .or was 
brought before him, only because he was unable to bear· 
the expense of a common prosecution. Would the pros
ecution of a magistrate, clothed with authority, and llt>fl'
tofore answering before hiR associates iu office-would 
such a prosecution be le88 expensive? Would lie. wh() 
waa unable to bear the former, be strengthened in such a. 
manner 88 to support the burthen of the latter? That the 
oppressed have suffered in silence, is no proof that the 
oppressed have not suffered. 

Before the establishment of the present constitutiou, til is 
was, in Pennsylvania, " subject of well founded alann. 
One-half, probably, of the persoMl property, which, in 
this commonwealth, become!:!, during the revolution of a 
year, the subject of judicial decision, is withdrawn from 
the trial by jury, and committed to the summa1y and 
solitary determination~:~ o( the justices of the peace. Be
fore the establishment of the present constitution, the 
11ingle magistrates, .on whom this jurisdiction was con
ferred, were not appointed by any respectable and respon
sible officer, nor chosen by any considerable part of t.he· 
community, or at stated and well-known times : they were· 
elected in a corner, as occasion offered, · or contrivance 
planned. The causes, which came before a justice choseu, 
and anxious to be again chosen, in this manner, were 
frequently suita between a party, on one side, who would 
have a vote at his succeeding election, and a party, on t he 
other side, who would be entitled to no such vote. The 
poor and friendless part of the community-those, wh• 

11 L&Wll Penn. ~. ~ 
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' were soonest ruined by oppression-those, who were leaat 
able to struggle against it-were the pa.rt selected to be 
delivered over, bound hand and foot, to magistrates pos
sessing such powers, and possessing them by such means, 
and in such a manner. Surely, this was a subject of well· 
founded alarm. 

The cause of alarm is removed by the salutary pro
visions, which we find in the present ·constitution of the 
commonwealth. The justices of the peace are appointed 
by the governor, who, by the citizens of the common
wealth, is himself e~ected, and who, to the citizena of the 
commonwealth, is himself responsible. The justices of 
the peace are appointed during good behavior; and can 
no longer be seduced, by a dependent situation, to diB
grace themselves and their offices by sinister adjudica
tions. Farther ; they are habitually controlled by the 
judges of the cowt of common pleas. Those judges have, 
within their respective counties, the like pO\vers with the 
judges of the supreme court, to issue writs of certiorari 
to the justices of the peace, and to cause their proceedings 
to be brought before them, and the like right and justice 
to be done.1 

But though the cause of alarm be now removed, the 
cause of considetate circumspection still subsists; for it 
is still true, that the property decided by justices of the 
peace is property withdrawn from a trial by jury. The 
constitution suggests, indeed, that those magistrates are 
to exercise a civil jurisdiction; but the terms, on which, 
and tbe extent, to which that jurisdiction is to be exe.t·
cised, are left, as is proper, to be marked and ascertained 
by the wisdom and the experience of the legislature. 

Perhaps the distant view which I have taken of the 
hundred colll"b3, ·may not have been altogether impertinent 
\o the present subject. Perhaps it will ·not be impracti· 

1 Cone. Penn. art. 5, 11. S. 
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cable, after some time, to introduce them into Pennsyl
vania, nwdified, indeed, but with modifications not destruc
tive of their principle. Such a tribunal should not be 
considered as a fanciful alteration, or a wild experiment; 
it ought rather to be deemed a close adherence to tl1e 
wisdom of the ancient plan, concerted by tbe great Alfred, 
and to the spirit of his excellent and venerable institu. 
tiona. To an object of this kind, the legislature is fully 
competent; for the constitution1 empowers it to establish 
conrt8 from time to time. 

I have now made a tour through the courts of the 
United States, and through a number of the courts of 
Pennsylvania. Per·haps I ought here to make an apology 
for the degree of minuteness, with which I have surveyed 
and described them. Let me apologize by reciting an 
incident, which I remember to have heard in my younger 
years. 

From the castle of Edinburgh, in Scotland, the prOt;
pect is uncommonly rich, extensive, and diversified. A 
young gentleman, born and educated at no very consid
erable distance from it, set. out on bis travels through. 
Europe, with a view to notice attentively everything, 
which be should find most worthy of his remMk. Wbe11 
lte was at Rome, the subject of exquisite prospects be
came, one day, the topic of conversation in a company 
of literari, to whom he had been introduced. Among 
others, that from the castle of Edinburgh wss mentioned ; 
t\nd to our young traveller a reference was naturally made 
for a minute description of its different parts and beautie!'. 
They expressed themselves happy in so fine an opportu
nity of learning every particular concerning that, of which 
vague and general accounts bad so much excited thei•· 
admiration. Wi.th blnshes, he was obliged to disclose the 
fact-that though he bad re!lided, from his birth, near aa 

t Art. 5, I. 1. 
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obiect, which 80 well deserved to be known, yet he had 
never bestowed upon it the least share of attention, and 
was, therefore, totally unqualified to gratify the company 
by describing it. A profow1d silence was observed. It 
was not lost upon the young traveller. He returned im
nlediately to Scotland, aud acq ui.red the knowledge of 
what was worthy to be known at home, before he went 
farther abroad in search of what wa.s remarkable in foreign 
countries. · 

The institutions of other nations and of other times 
merit, most unquestionably, our perusal a.nd our study. 
The travels of a young Anacharsis, in which the govern
menta and laws oi Sparta and of Athens are 80 beautifully 
delineated, richly deserve to be read and admired. But 
to us, the governments, and laws, and institutions of the 
United States and of Pennsylvania ought to be the con
stant standard, with which we compare those o~ every 
other country. How can we compare them with a 
standa.rd, which is unknown ? 

Trusting, therefore, that the interesting natu1-e of the 
things which I describe will compensate for my minute
ness and for my many imperfections in describing them, I 
proceed to give an account of some other jurisdictions 
known to the constitution and laws of the United States 
and of this commonwealth. 

Circuit courts form a patt, and a very valuable pal:'t, of 
our juridical system in Pennsylvania. These are of two 
kinds-cow·ts of nisi prius, which try issuet~ joined ill 
civil cauges-courts of oyer and termiuer and general 
gaol delivel"y, which hear and determine criminal causes. 

The courts of nisi prius are derived from the supreme 
court ; and act as its auxiliaries in the exercise of ita vel'y 
important jurisdiction. They decide, in the several 
t:ount.ies, all questions of fact, which arise in civil causes 
depending in the supreme cow't. They are called courts 
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of nisi prius from the following cit'Cumstance-Tl1e 
cKuses commenced in the court8 of Westminster Hall are. 
by the course of those courts, appointed to be tried at 
their bar, by a jury returned from the county, in which 
the cause of action arises. But in the writ, enjoining the 
attendance of the jury, there is this proviso-niBi priu.fl 
justitiarii ad assisas capiendas venerint-unless, before the 
day prefixed, the judges of assize come into the county in 
questiou. This they do : the issue joined in the cause iR 
tried in the proper county : the verdict is taken, and re
turned to the court above, on the day 'vhen the jury 
would otherwise have been obliged to appear and try it at 
bar.1 By this means, much trouble and expense are 
~ved to the parties, the jury, and the witnesses.' By this 
wi!!e arrangem'ent, the investigation of the facts-a matter 
frequently of the greatest consequence even in civil 
causes, is carried on in the county, sometimes in the very 
neighborhood, in which the dispute arose; while ques
tions of law are left to be considered by a court, which, 
from ita permanent situation, is better qualified. for decid
ing points of difficulty and.impm·tance. 

The court:.s of nisi priua are held between the terms of 
the supreme court, at such times as the judges think most 
convenient for the 8 people.• 

If it is highly expedient and convenient, that ch.jl 
a\!tioos should be tried in the county, in which the 
causes of action arose; it is much more so, that criminal 
prosecutions should be tried in the county, in which the 
crimes were committed. A crime causeldom be proved in 
any other manner than by oral testimony. But of all the 

1 4 Ld. Ba.c. M. ~ 3 Bl. Com. 59. 1 3 Laws Penn. lfl, 11. l. 
• CoUJ'ta of nlal prine are now held only In the county of Phila.delphia. 

In the other counties of the state, they have been eupereeded by court,, 
~tyled •• circuit coUJ'ta," established by an a.et of uaembly pused in the 
year one tho1111and teYen hundred and nlnety-nlne. (t Laws Penn. :162.) 
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modes of proof, that which requires . the attendance o£ 
witn~ from a great distance, is nece.ssarily the most 
burthensome and expensive. In another view, too, it is 
very important, that every crime should be tried 1.\nd 
every criminal should be punished near the place, where 
the guilt was contn~cted. One great design of punish
ment is to deter others from imitating the conduct, for 
which it is infticted. This design is m06t effectually 
accomplished, when the same pemoi18, who have seen the 
law violated, are witnesses also of the dismal coi18e
quences, by which its violation is unavoidably suc
ceeded. 

In England, crimes are generally tried before judges, 
who sit by virtue of two commissions from the crown. 
One is a commission of oyer and terminer : the other i.'l a 
commiii!Sion of general gaol delivery. The first is directed 
to the judges of tbe circuits, and to many others of the 
best account within the circuits, 1\8 we are informed by 
my Lord Bacon. By this commission, they are autho
rized to hear and determine all treasons, felonies, and 
misdemeanors. But this commission gives them no 
power to proceed upon a.ny other indictments than those 
found before themseh·es. The second commission is di
rected only to the judges themselves, and the clerk of the 
assize associate. ~ This commission empowers them to tl'y 
an'd deliver every prisoner in the gaol, for whatever 
offence he may have been committed, or before whatever 
judges he may have been indicted: but, by this commis
l!iion, they have authority only over those who are pri&
.oners in the gaol.l 

By the law of tile land, says my Lord Coke,t this com
mission was instituted, that men might not be detained a 
long time in prison ; but might receive full and speedy 
justice. 

1 ( Ld. S.C. 61. t 4 Ina. 168. 
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Commissions of oyer and terminer are either generalr 
or they are particular, in respect of the persons, of the 
offences, or of the places where the offences are com
mitted.1 Sometimes, upon urgent occasions, the king 
issues a special or extraordint\ry commission of oyer and 
terminer and gaol delivery, confined to those offences~ 

which demand immediate inquiry and punishment. On 
these, the course of proceeding is the same as on ordinary 
and general commissions.• 

The constitution of Pennsylvania declares• that no 
commission of oyer and terminer or goal delivery shall be 
issued. This power is expressly excepted .out of the 
general powers of government. The powers granted, in 
England, by those commissions, are, in this common
wealth, placed much better for the secUJity and advantage 
of the citizens. The jud~s of the supreme court are, by 
virtue of their offices, justices of oyer and terminer and 
general goal delivery in the several counties of the state
The judges of the court of common pleas, in each county .. 
are, in the same manner, justices of oyer and terminer and 
general goal delivery for the trial of capital and other 
offences in such county.' 

We have already seen that all those judges hold their 
offices during their good behavior. The judges, both of 
the supreme and inferior courta of the United States, hold 
their offices by the same tenure. The important nature oi 
this difference between the situation of those, who exer
cise criminal jurisdiction in England, and that of those. 
who exercise it in the United States and in Pennsylvania .. 
Wl\8 fully shown in a fonuer lecture,6 when I was engaged 
in drawing a parallel between tbe govemDlent of the 
United States and that of Great Britain. 

1 4ln.e. 162, 188. 1 4 Bl. Com. 26'7 • 
• Art. 9, &. 16, ~- • Cone. Penn. art. a, B. 8, "-
• Ante, vol. 1, p. 418. 
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You have frequently heard of the distinction between 
law and equity, of courtB of equity, and o£ equitable juris-
diction and powers. • 

Though no court of equity subsists separately in th6 
United States or in Pennsylvania, yet this subject 
demands your closest attention. It occupies an important 
station in the science of 1aw.1 

By Aristotle, equity is thus defined-•• the ootTection of 
that, id which the law is defective, by being too general." I 
In making laws, it is impossible to specify or to foresee 
every case : it is, therefore, necessary, that, in interpreting 
them, those casea should be excepted, which the legislator 
himself, had he foreseen them, would have tJpecified and 
excepted. Such interpretation, however, ought to be 
made with the ~teet circumspection. By indulging it 
rashly, the judges would become the arbiteN, instead of 
being the ministers of the laws. It is not to be used, 
unl688 where the strongest and most convincing reasons 
appear for uaing it. A strong reason for using it is 
drawn from the spirit of the law, or the motive which 
prevailed on the legislature to make it. When equity 
is taken in this eenae, every court of law is also a. 
court of equity. When equity is taken in this sense 
-a11d, applied to the interpretation of la.w, this is its 
genuine meaning-it is an expression synonymous to true 
and sound constructiou.8 

Terms, and the 1-elative positions of tertne, are fre
quently too apt to mislead us. When we find a court of 

(I The abolition of the dletlnetlon between forma of action JUld between.. 
courts of law and chancery le one of tbe maln objecte in modern reforms 
in procedure.] 

'Gro. 366. 
"3 81. Com. 429, (The following diiiCUBIIlon of t.he dlstln~lon be

tween law and eqll.ltyl& one of the clearest and moet luteree~lng t.o be 
IOQDd.J 
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law and a. court of equity placed in contradistinction to 
each other, how natural is it to conclude, that the fom1er 
decides without equity, and that the latter decides with
out law. Such a conclusion, however, is greatly errone
ous. 

It has, indeed, been said, concerning a cow·t of equity, 
that it determines by the spirit, and not by the letter of n 
l'Ule. But ought not this to be said concerning a court 
of law likewise? Is not each equally bound-does not 
each profess itself to be equally bound-to explain the 
law Recording to the intention of those, wl1o made it? In 
the interpretation of laws, whether strictly or liberally, 
there is not a single maxim, which is not adopted, in the 
.11ame manner, and with the same force, by both courts. 
Hitherto, then, we find no difference between a court of 
law and a court of equity. 

It has been supposed, that it is the peculiar and exclu
sive business of a court of equity to take cognizance.of 
frauds, and accidents, and trusts. One kind of trusts, in
deed---a. technical, a useless, and a mischievous kind, as I 
shall show in the proper place-a trust created by the 
limitation of a second use-has been forced into the.courts 
of equity, by the narrowness of the courts of law. But of 
other trusts, the courts of law take full and unreserved 
cognizance; particularly the very important and extensive 
ti·ust of mo~ey received by one to the use of another. An 
action, founded on this trust, has often been compared to 
a bill in equity, on account of its useful and salutary in
fluence.1 For accident8, too, remedy is found in a court of 
law: for the loss of deeds ; for mistakes in payments, 
receipts, and Recounts; for the destruction of records; 
and for a variety of other contingenci'es. For relief hom 

(1 Tbe fiction by which the 1m>ng~oer wv by law tra11aformed Into a 
truat.ee, and the action of assumpsit for money had and reeeived, is here 
referred to. ~ee Stanton 11. Ra..~tol, 2 Term R. 366.] 
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-other accidents, which might be specified, application to a 
court of law, we own, is vain; but application to a court 
of equity is vain also. With regard to frauds, they are as 
much the objects of cognizance and resentment in the 
courts of law, as they are in the courts of equity: a fraud 
in obtaining a devise of lands is always set1t out of 
chancery to be determined at lnw.1 Hitherto, a.gnin, we 
find no difference between a court of law and a court of 
equity. 

A coutt of equity has been represented as bound by uo 
precedents or rules, but as proceeding arbitrarily, accord
ing to the sentiments of the chancellor, arising from the 
circumstances of every particultu case. But, in truth, 
precedents and rules govern as much in chancery as they 
govern in courts of law. Decrees are. often founded on no 
other principle, than a reverence for a series of former 
concurring determinations. Hitherto, still, again, we find 
no diife1-ence between a court of equity and a cow't of law. 
The rule!! of property, the rules of interpretation, and the 
rules oi evidence ~~ore, in both, the same. The systemB of 
jnri!!pmdence in both are systems equally labored and 
artificial, and founded equally on the same principles of 
justice and positive law. 

Let it be observed, farther, that the distinction between 
law and equity, as administered in separate courts, is not 
known at presen~ nor seems to have been known at any 
fonner period, in any country, excepting England, and 
thlll.ie of her coionies, who, in this instance, have imitated 
the practice of Engl~~ond. Even in England, the aula 
regis, anciently, as we have seen, a court of supreme 
jurisdiction over the whole kingdom, administered equal 
justice, according to the rules of equity as well as of law. 
In none of our very ancient authors, such as Glanvil, 
Bracton, Fleta, 11.nd Britton, do we find the remotest 

1 3 Bl. Com. 4.31. 
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reference or allusion to the equitable jurisdiction in thEt 
court of cbaacery. When the aula 1-egis, become un
wieldy and cumbersome, was divided into a number of 
distinct courts, a court of equity, existing separately from 
a court of law, did not, by any means, enter· into the 
original plan of partition.1 

Whence then the origin and progress of this <li'itinct 
a.nd independent equitable jurisdiction, which, in England, 
has become so very extensive and important ? In what 
material or essential points does it differ from a jurisdic
tion exercised according to the rules and principles of la\V? 
These questions merit full and satisfactory answers. 

In very early times, the chancellor of Engl&nd was 
nothing more than an officer merely ministerial. He was 
the king's secretary. In this e.haracter, he had the sole 
charge of writing the king's letters. In the same char't\C
ter, he acquired the sole power of issuing the king'~> 
writs.1 These writs were necessary, not only to bring 
the defendant into court, but also to give the court juris
diction over the cause. For, soon after the conquest, it 
became a general rule, that no plea could be held in tl1e 
king's court without the kiug's writ.3 As causes l\nd 
the kinds of causes multiplied, tile chancellot· was more 
and m01-e employed in issuing wribi, and in framing new 
writs, directed to the courts of common law, in order to 
empower them to give remedy in cases, in whi<Jh none 
could befm-e be obtained. 

On this subject we find 1\ll eal'ly legislative pl'ovisiou.• 
"When, in one case, a writ was fonud in the chancery; 
and, in a like case f&lling uuder the same right and re
quiring the like remedy, no precedent of a writ. could be 
produced, the clerks in chancery were directed to form a. 
uew one. If they could not agree, it was adjourned to. 

1 3 Bl. Com. <W. 1 Millv, 489. a 1 Reev. Otl. 
• St. 13 Etlw. 1, c. :t4. 
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the next parliament, that a writ might be framed by the 
consent of the learned in the law." Thi.s provision WM 

made, " lest it should happen that the oourt of the king 
1;hould be deficient iu doing justice to the suitors.H Here 
we see the chancery fully established as the great ojficiruJ 
brevium. These writs, however, were all intended to be 
returnable in the comts of jut~tice. At this time, the 
chancery itself was not considered as a court : it is al
W&)'tl mentioned as an office merely.t 

In the reign of Richard the second, the provision, which 
we have just now read, was applied to a purpose, urlfore
tleeD and unexpected. Uses of la.nd-a species, uot of 
property, but of an artificial and mysterious claim to the 
advantages of propet·ty, \vhich I shall het-eafter con.sidet 
minutely-began, about that time, to be introduced. The 
establishment of them WM, to the cl~rgy, a lucrative and 
a favorite object: · for it would have eluded the statutes of 
mortmain. To accomplish this object, John Waltham, the 
bishop of Salisbury, and at that time chancellor, by a 
11trained interpretation of the law, devised the wl'it of 
ilubpoma.-the powerful instrument of chancery jurisdic
tion-and made it returnable before himself in chancery, 
in order to oblige a feotfee to uses to account for the prof
its of the laud.2 Successful in assuming the jurisdiction 
of one case, the chancellor afterwards extended it to 
others; and, in the time of Edward the Fourth, the pro
ce88 by subpama W&'l become the daily practice of the 
court. Such was the origin of the equitable jurisdiction 
of chancery. 

The description which we have given of courts of 
equity and courts of law, and of equitable and legal juris
dictions, is confonnable to the practice and proceedings 
of tl1e court of chancery and of the courts of common 
law in England, &t present, and during the last hundred 

I l Reev. 48. ~Millar, 4'75. 3 Bl. Com. 61. 
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years, or the greatest part of them. But this description 
cannot, with propriety, be applied to the practice and pro
ceedings of those courts at periods more remote : in those 
remote periods, a court of equity wa.s considered and 
acted as poosessing a power altogether discretionary. 
"Equity," says Mr. Selden,1 "is a roguish thing. For 
law we have a measure: know what to trust to. Equity 
is according to the conscience of him that is chancell01·, 
and as that is larger or narrower, so is equity. It is all 
one as if they should make the standard of measure a 
chancellor's foot. Wha.t an uncertain measure would this 
be ! One chancellor has a long foot : another, a short 
foot; a third, an indifferent foot. 'Tis the same thing 
in the chancellor's conscience." Similar, though not ex
pressed, peThaps, in a similar manner, were the sentiments 
of the principal lawyers of that age-of Spelman, of Coke, 
of LambRrd, and even of the great Bacon,2 who himself 
held the office of chancellor, and who, of all others, ap
pears to have been the best qualified to. understand the 
nature of that office. This, indeed, was in the infancy. 
as it may be called, of the court of chancery, before its 
jurisdjction was settled, and when the chancellors, partly 
from their ignorance of law, and partly from ambition and 
lust of power, had aiTOgated to themselves such unlimited 
authority, as has since been totally disclaimed by their 
successors. 

In the remote periods, which we have mentioned, while 
a court of equity acted and was considered as possessing 
powers altogether discretionary, the courts of law, on the 
other hand, acted upon principles, which were both nar
row and unjust.8 If the judges of the courts of common 
law had been as liberal then as they have been since, the 
court of chancery would never have swelled to its pres
ent enormous bulk. "I have always thought," said the 

1 Tt.ble talL s Millu, 4T1. 8 Bl. Com. 483. 1 S Bl. Oom. 433-
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~e.ry able and learned J udge,t whose opinion I now 
quote, " that formerly there was too confined a way of 
thinking in the judges of the cow·ta of common law; and 
that cowts of equity have risen, because the judges have 
not properly applied the principles of the common la"'vy 
but, being too narrowly governed by old cages and max
ims, have too much prevented the public from having the 
benefit of that law." This contracted spirit, prevailingy 
for a long time, in the courts of common law, necessarily • 
drove a multitude of suitotS into a court of equity for re
lief. The doors of this court were constantly open to 
receive them. 

1 adduce an instance, familiar and striking. A double 
bond-a bond, with a penalty containing the double of 
the sum really due-i.e an instrument peculiar, I believe, 
to England, and those countries which have adopted the 
law.s of England. It was originally contrived to evade 
those absurd coUBtitutions, which interdicted the receipt 
or payment of interest for the use of money lent.. Since 
interest could not be allowed by the law, as it then stood,. 
the penalty was, in the courts of law, cousidered as the 
real debt, when the debtor did not perform hie agroement 
at the time stipulated; and for the penalty, judgment wa& 

accordingly given. In proportion as business and trade 
became considerable and extended, the necessity and the 
propriety of paying and receiving interests became daily 
more apparent, and was allowed by the law ; and, in the 
reign of Henry the Eighth, it was declared, by an act of 
parliament, that the debt or loan itself was, "the just and 
true intent," for which the obligation was given. One 
would naturally suppose, that this legislative declaration 
would have been a sufficient authority for the courts of 
law to alter the principle, on which their former judg~ . 
menta had been given. The narrow-minded judges of 

1 LoN Chlef JQitJee Wilmot, 2 WU.. 360.. 



180 LECTURES ON LAW. 

those times thought otherwise; and, adhering wilfully 
and technically to the letter of the settled precedents, 
'tefused to consider the payment of principal, interest., and 
costs as a fulls~tisfaction for the bond. In the courts of 
equity, where a more liberal spirit prevailed, the instru
ment, accot-ding to .. its just and true intent,'' was con
sidered as merely a security for the money really due, and 
wa.s discharged on its payment. But so pertinaciously, 
in this instance, did the courts of law cling to their 
precedents, even so late 88 the present century, that the 
parliament was obliged, at length, to interpOtre, and to 
direct, that what had long been the practice in the courts 
of eqnity, should, in future, be the practice in the cout·ts 
of law.1 

We now see the causes of the progress, which a distinct 
and independent equitable jurisdiction made in England. 

In many inatances, however, and, indeed, in the general 
principles of their proceedings and adjudications, thfl 
courts of law and equity have, for a century past, gradu
ally approximated to one another. A series of eminent 
lawyers, who successively filled the chancellor's chair, 
formed the system of equity into a regular science, which, 
like the science of law, cannot be acquired without the 
aids of study and experience. In the courts of law, a 
series of lawyers, equally eminent, have, by degrees, em
braced the enlarged and enlightened principles. by which 
law as well as equity should be governed and illustrated. 
Jn chancery, it is a maxim, that equity follows the law. 
Jn the. courts of law, a powerful reason for adopting a 
principle or rule is the consideration, that the principle 
or rule has been adopted in chancery. Each jurisdiction, 
as far as possi~le, follows the other, in the best and m0t1t 
effectual measures for attaining the great ends of certainty, 
peace, and justice. The suggestion, indeed, of every bill 

J 3 Bl. Com. 435. 
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in equity, in order to give jurisdiction to the court, is still, 
that the complainant has no remedy at the common law. 
But he who views the variety and extent of the causes 
-determined in chancery, must be satisfied that this sugges
tion is now a mere fiction, copied, indeed, from the reali
ties of former times. 

We are now prepared to give an answer to the second 
question, which was proposed some time ago--In what 
material or essential points does the jurisdiction of chan
~ry differ from a jurisdiction exercised according to the 
rules and principles of the common law? 

They differ not, M we have seen, in the rules of prop
~rty, of evidence, or of interpretation: they differ not in 
the principles of justice or of positive law. Still, however, 
they differ in some points very material, and which ought 
to be known. 

They differ with regard to the mode of proof.l By the 
rules of the common law, as a party cannot be a witne&J 
in his own favor, so he cannot be obliged to become a 
witness, or to furnish evidence, a.gaiDBt himself. But the 
views of equity, with reprd to this subject, are more ex
tensive and refined. If the defendant knows the claim 
made upon him to be well founded, he. ought neither to 
conceal it, nor refuse to satisfy it. If be has done noth
ing improperly, he can sustain no loss by a candid declua
tion of what he has done. If his conduct has been 
fraudulent, the fraud should receive no protection : but it 
teeeives protection, if it is suftered to be concealed. For 
these reasons, when material facts rest only in the knowl- · 
edge of the party, a court of equity examines him, on 
oath~ with regard to the truth of the transaction. 

( 1 The d!J!e:rence between ~he courtl ae t.o tbe modes of proof ba'Ve 
been generally ab~ by ~e tt.atuta allowing parties and Interested 
penous to tadfy, and ~e practice of taking depocitlou baa been e:x· 
t.eaded &o lbe law courta.) 

9 
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ln mercantile transactions, this mode of discovery ig 

peculiarly reasonable and important. In such transac
tion!!, the parties are generally at a distance from one 
another : their contracts, therefore, cannot be made in the 
presence of witnettSes. Of such transactions, eRCh party 
keeps or ought to keep a regular dil\ry or account. On 
the truth and accuracy of this account, the other party 
may naturally be supposed to place a very considerable 
degree of dependence. 

As this mode of discove1·y ill unknown to the courts of 
law, equity h~'4 acquired ~ concunoent jurisdiction with 
those courts in all matters of account. From the same 
source, it has acquired a juristiction in matters of fraud, 
and judgments at law obtained by fraud or concealment. 

In the courts of common law, the trial is by a jury. 
This trial require~. that the witnesses should give their 
testimony vi11a voce, and in open court. But in courts of 
equity, the mode of trial is by administering interroga
tories to the wituesse~:t, and taking t.heir depot5itions in 
writing, wherever they JUay happen to reside. For this 
reason, the chancery alone can t:¥e proofs by commission, 
when the wituesses are abroad, or about to go abroad, or 
are prevented by age or infirmity from attending. 

When a contract hM been made aud broken, a court of 
law only awards damages for the breach ; but a court of 
equity will decree a specific perfonnance. It will like
wise set Milile deedtt, and order sales and conveyances of 
lands.' 

These llre the principal, though not the only points, in 
which the jurisdiction of a court of equity di1fers materi
ally from that of the courta of common law .1 I speak of 

1 Millar, 482. 3 Bl. Com. 4.37. 
[1 The mode of aUeptlon originally dlffcral in the two jurlsdlctiOD.I. 

It was, and is yet, required In the common law courts that the operative 
fact&-that le, tboee facta -.bich were the gist of an actlon-bould be 
allepl almply ao4 poel~bely, Ill order ~ an lllue mJPt be framed 
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thoee jurisdictions as considered under the aapects, under 
which they have been been hitherto viewed. There is a 
particular aspect, in which they have never, so far as I 
know, been viewed; but to which I shall, by and by, 
direct your minute attention. 

In the meantime, it will be proper to consider a 
question, which has employed the talents of the most 
eminent writeni on jurisprudence. Should the jurisdic
tion according to equity, and the jurisdiction according to 
law, be committed to the same court? or should they be 
divided between different courts ? 

My Lord Bacon thinks that they should be divided: 
my Lord Kaims thinks that they should be united. All 
this is very natural. My Lord Bacon preaided in a 
divided, my Lord Kaims wu a judge in a united jurisdic
tion. Let us attend to their arguments : the arguments 
of such consummate masteni will suggest abundant mat
ter of inst1·uction, even i£ we cannot subscribe to them 
implicitly. 

The reason assigned by my Lord Bacon for preferring 
the division of these jurisdictions between several courts 
is, that if they are committed to the same court, the dis
tinction between them will soon be lost; for that the dis
cretiomuy will soon draw along with it the legal 
power.1 

My l.ord Kaims admits, that, in the science of juris
prudence, it is undoubtedly of great importance, that the 
boundary between equity and . common law be clearly 
ascertained; because, otherwilie, we shall in vain hope for 

au.ltable for a trial by jury. Jn chancery the trial 1\'&5 not by jury, &nd 
the pe.rty might recite all of the evidentiary facts and clrcamat&nces, a.nd 
call upon bla adverury to answer them and submit to the judge whetber 
t.hoee facti and the &DIIWers constituted a right to the rellef praJed. 

a 1 Ld. Bac. 2fiS. Apb. 45. 
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just decisions. A judge, adds he, who is uncertain 
whether the case belong to equity or to common law, can
not have a. clear conception what judgment ought to be 
pronounced. But, on the other hand, may it not be urged, 
that to divide, among different courts, things intimately 
connected bears hard upon every man, who has a claim to 
prosecute; because, before he bring his action, he must. 
at his peril, determine a point extremely nice-whether 
the case is to be governed by equity, or by common law? 
Nor is the most profound knowledge always sufficient to 
prevent inconvenien~es upon this subject: for, though he 
may be perfectly acquainted with his own demand, he 
cannot cettainly foresee the defence, nor divine whether 
it wt11 be a defence at law or in equity. Weighing these 
different arguments, the preponderancy seems, in his 
opinion, to be on the side of a united jurisdiction. The 
sole inconvenience of a united jurisdiction-that it tends 
to blend common law with equity-may admit a remedy 
by an institute, distinguishing, with accuracy, their 
boundaries: but the inconvenience of a divided jurisdi~ 
tion admits not any effectual remedy.l 

Both these great men agree in one point- that the di.s-

1 Prln. of Eq, 49. (The suppoet~lon that the division of the jurllldlc
tJon between eeparate trlbun&la would enhance the danger, or tht.t confer
ring both legal and equitable jurladictton upon a single tribunal would ob
viate or Jeeaen the rlak, Ia demonatr&ted by experience to be a miMpprehen
aton. InaNewYorkeuetheCOllltheld that." If a pa.rty brings an equita
ble action even now when the I&Dle courta administer both systems, the 
party must m.alntaln h18 equitable action upon equitable grounds or taU, 
even though he may prove a good cause of action at law" (Bradley e. Ald
rleh, 40 N.Y. 00&), and the courts of NewYorkfeelobllged todlam.l88 the 
suit under such el.rcumlltanees. See Ketchum o. Depew, 81 Hun, N. Y. 
~71 . The remedy Ilea In another dlreetion, vt&.: In a b~er prlv
Uege of amendment and the YeeUng of authority to tra.nsfer the eau.e 
f .rom one docket to another upon just and reaao:nable terms. Th.ls may 
be done In aeverll states. 

The dtatlnetion between tbe nature of the jurllldletion rather than the 
name ot the tribunal II the aubatant.lal thing to eonalder.J 
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tinction between common law and equity ought, by all 
me&n8, to be preserved ; and one of them recommends 
even an institute to distinguish their limits with accuracy. 
With the becoming deference to tmch high ~uthority, it 
may be worth while to examine, whether, in the fluctuat
ing situation of men and busin~, an attempt to fix per
manently the line of uiv~iou between law and equity 
would not be fruitless and impracticable. This line, I am 
apt to believe, will be found to change necessarily accord
ing to differeht circwns~nces-the state of property-the 
improvement of the arts-the experience of the judges
the refinement of the people. 

In rude ages, the fin;t deeie;ioml of judges aroee, prob
ably, from their immediate feelings; in other words, f~m 
conaiderationt~ of equity. Io the course of their business, 
many similar cMes would successively occur: upon these, 
similar decisions would naturally be given. A number of 
precedents, thus introduced, would, from the power of 
custom, acquire authority aud respect. General ruleg 
would gradually be fonned ; and the utility of establwh
ing them would become au object of attention. Those 
roles, however, upon a little furthe r experience, would be 
found, at some times, too narrow ; a.t othe1· times, roo 
broad. To adhere rigidly to them, at all times, would be 
to commit injustice under the snnction of law. To avoid 
an evil so alarming, it would be thought advisable, upon 
extraordinary occasions, to recede from generl\1 maxims, 
and to decide, a.tJ originally, according to the immediate 
gentiments o( justice. In thit~ manner, the distinction 
between equity and strict law wa.~, probably, introduced: 
the former comprehended the established rules : the latter 
comprised their exceptions. 

But when the exceptions became numerous, many of . 
them also would be found to be similar, and, consequently, 
to require a similar decision. Those similar decision& 
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would, in time, produce a new rule ; and this new l'ule 
would, in ita turn, give birth to new exceptions. 

H this account of the matter is just-and it seems to 
be nat~-law and equity are in a state of continual pro
gression ; one oocupying ince&~autly the gl'Ound, whicll 
the other; in ita advancement, h~ left. The posts now 
possessed by strict law were formel'ly possesseu by equity; 
and the posts now possessed by equity will hereafter be 
possessed by strict law. 

In this. view of the subject--and it is an interestiug one 
-equity may be well deemed the conductor of law 
towards a state of refinement and perfection. 

In this view of the subject, we ca.n find no difficulty in 
pronouncing, that every court of law ought also to be a 
court of equity; for every institution should contain in it 
the seeds of ita perfection, a.s well a.s of its preServation. 

In this view of the subject, we shall find as little diffi
culty in pronouncing, that every court of equity will 
gradually become a court of law; for its decisions, at fu'St 
discretionary, will gradually be din~cted by general prin-
ciples a.nd rules. Thus, in England, the court of cha.n
cery bas gradually divested itself of its original and 
arbitrazy character, a.nd bas approached to tLat of the 
court& of common law. Thus, again, in England, the 
courts of common law, animated lately with the spirit of 
improvement inspired by a liberal age, have enlarged tl1eir 
powel'8 of just decision, and have advanced within the 
precincts of equity. 

The particula.IS, in which they still differ, -.re, indeed, 
of importance ; but I see no reason why the separate 
powel'8 of chancery, placed there very properly, indeed, 
should be thought incommunicable to the oou.rts of com
mon Jaw. 

A power to compel discoveries by a party may, without 
any incongruity, be annexed to a common law jurisdiction. 
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Thia, to a certain degree, has been aheady done by a law 
of the United States. In the tl'ial of actions at law, the 
courts of the national government are authorized to 
require the parties to produce books or writings in their 
power, in cases, in which they might be compelled to 
produce them by the ordinary rules of proceeding in 
chancery.1 

The power of granting commissions to take, upon inter
rogatories, the depositions of foreign, removing, or infinn 
witnesses is familiar, in practice, to the courts both of the 
United States and of Pennsylvania..' 

The power of compelling a specific performance is, I 
apprehend, strictly and originally a power at the common 
law. In some of its unpropitious eras, indeed, the exer
cise of this part of its authority has, in most oases, fallen 
into disuse; and has not been revived, but anciently it sub
sisted. in its full force and vigor; and, in one case, it is 
supposed to sv.bsist in it8 full force and vigor to this day. 
I fortify my opinion by instances of the fact. 

Fines or solemn agreements, acknowledged and ente1·ed 
of reconl, are well known to be of very high antiquity at 
the common law. It is generally, I believ;, supposed, 
that they took place only in pleas respecting land. But 
the fact is unquestionably otherwise. Fines were exe
cuted in other pleas. If either of the parties violated the 
agreement, a suit upon it was commenced. When they 
both appeared in court; if they both acknowledged th~ 
writing containing the agreement; or if the agreement was 
stated to be such by the justices, before whom it was 
taken, and this was testified by their record; then the 
party, who had broken it, was in the king's mercy, and 
was attached till be gave good security to perform the 
concord in future--either the specific thing agreed on, if 

• Laws U. S. 1 ecm. l 'teU. e.~. 1. 16. 
[1 Tbl• 11 DOW a very common practice iD courta of law.) 

• 
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that WM possible ; or otherwise, in some instances, &n 

equivalent.l Can a power to adjudge a specific perfonn
ance be expressed mol'e unequivocally or more stl·ongly ? 
This instance is referred to a period so ancient M the reign 
of Henry the Second. 

In the reign of Edward the First, we find that, in some 
oases, land could be recovered in a writ of covenant; and 
in such cases, it was a real action: in other cases, damages 
only could be recovered; and in such cases, it wt\8 a pe~ 
sonal action. The former writ of covenant was generally 
that, on which fiuea were levied.2 Actions of covenant 
for land occur likewise iu the time of Edward the Second. 
It was held, that this action was appropriated for the re· 
covery of a fee simple or of a term.8 

In tracing this subject down to the reign of Edward the 
Third, we find that a writ of covenant was · that, upon 
which fine!l were most commonly levied. But, by this 
time, the writ of covenant was usually brought upon a 
!!~Upposed tmnsaction. The writ of covenant, in . this in
~tance, had the effect of actually transferring the land; 
and thus produced a specific effect.• Such, \vith regard 
to fines, continues to be the practice to the present day. 

I think I have now proved, that the power to adjudge 
·a specific Jlerformance is strictly and originally a power at 
common law.11 

The power to set aside deeds, and to order sales and con
veyances of land, can be considered only &If branches of 
the power to .compel a specific performance. 

In all the views whiciL we have hitherto taken of this. 
important . part of jurisprudence, we find 110 reason to 
conclude, that a court of chancery would bestow any 

1 t Reev. ll9. tId. 477. I 2 Reev. aa, 147. • Id. 178. 
['Powell, ln bia treatise upon contracts, published In 1790, but to 

which Wllllou makee no reference, states the II&Ule vii!IW'I. 2 Powell on 
Contracts, p. 8.} 
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improvement of essential importance, on the juridical sys~ 
tem of the United States, or of this commonwealth. 

There is, h(}wever, another view, in which this subject 
ought to be considered. In that other view, if I mistake 
not, the establishment of a court of chancery will be found 
a matter of great moment both to the United States and 
to Pennsylvania. 

Military {>OWer bas too long governed in the affairs of 
men : infiuence of a kind more peaceful and benign is, we 
hope, about to 888ume its place. We trust that, in future? 
men, instead of knowing and treating one another 1\1'4 

enemies, and as engaged in enterprises mutually destruc
tive, will know and treat one another as friends, and a& 

jointly operating in plans and systems for promoting th~ 
prosperity, the virtue, and the felicity o( the human 
race. 

Deeds of arms, we fondly anticipate, will not be the · 
themes of future songs. The more delightful subjects of 
agriculture, of the arts, and of commerce will employ the 
efforts of genius the most sublime. 

Commerce arrests our present attention. Its encourage
meat is justly a favorite object with every government. 
which is good and wise. The protection of commerce, and 
of foreign merchants engaged in commerce, forms an 
article in the great charter of the liberties of England. A 
regulation, so salutary and so humane, deserves as it has 
obtained, the warmest eulogium of the eloquent Montes
quieu. Upon this subject, his powers carried him awl\y 
like a torrent, rapid and irresistible: my humbler aim i~ 
to glide along a smooth and gentle stream. 

The law merchant as well as the law maritime forms a 
branch of the general law of Mtions. The inference i~ 
natural, that mercantile as well R.S maritime transaction~ 
should be the object of a separate jurisdiction; and tl1at 
we should see courta of commerce as 'veU as cou.rts of 
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Admiralty. Things done upon the sea are deemed worthy 
of peculiar cognizance : al'e things done beyond the sea 
less entitled to peculiar notice? 

In the rude and barbarous times, which are past, and 
which, we pray, may never return-in those times, above 
alluded to, when nations were known to nationK only by 
feata of hostility; even their hostile feats were subjected 
to the cognizance of law, and were dignified with an ap
propriate jurisdiction. The court of chivalry, held before 
.the lord high constable and earl marshl\l of England, had 
-cognizance of contracts and deeds of turns and of war out 
of the realm, and also of things which touched wa.r within 
the realm.1 When war was the general trade, this court 
~njoyed a high degree of consequence and reputation. 
My Lord. Coke calls it '"the honorable court." As com
merce comes in the place of war, should not commercial 
<lome in the place of military institutions? 

Even with regard to commerce, we shall find, in former 
~ges, establishments expressly made and calculated for its 
protection and encouragement, in the manner in which it 
was then carried on. This was chiefly in markets and 
public fairs, at which merchants attended personally with 
their merchandise. It was not then usual to trust property 
to a great amount in the hands of foreign correspondents. 

So early as the reign of Henry the Third, we find the 
delays, and what were called the solemnities, of proceed
ings dispensed with, where the plaintiff deserved a particu
lar respect or privilege; as noble persons, or merchant&, 
who were continually leaving the kingdom.2 

Edward the First has been often and deservedly style<l 
the English Justinian. In his reign we may expect to 
iind a proper attention paid to the interests of commerce. 
Our expectation will not be disappointed. In his reign 
the statute of merchants was made. 

141Da. 128. s 1 Reev. 296, 296, 800. 
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The pressing demandt>, which arise in the course of 
mercantile transactions, rendered the delays and the nice
ties of the law inconvenient, and sometimes fatal, to the 
credit and fortunes of the merchants. This, it is said, oc
casioned many to withdraw from the kingdom. Those, 
who remained, made application that some speedy coUJ1Se 
might be appointed for recovering their debts at the stipu
lated times of payment. In compliance with their appli
cation, the following method of securing a ready payment 
of their debta was provided by parliament. The mer
eha.nt was to bring his debtor before the magistrates speci
fied in the law, to aclmowledge the debt and the time of 
payment. This recognizance was eutered on a roll. 1f 
the debtor did not make paymeut at the time appointed, 
the magistrate, before whom therecogniU\nce wa~o~ acknowl
~ged, was, on the application of the creditor, obliged .im
mediately to cause the chattels and devi88.b1e lancll; of the 
debtor tA> be sold, tA> the amomlt of the debt, by the ap
praisement of honest men. The money, if the property 
wa.q sold, was paid instantly to the creditor: if the prop
erty could not be sold, it was delivered to him according 
to the appraisement. If, from partiality to the debtor, 
the appraisers set too high a price upon the goods, they 
were themselves obliged to take them at the price which 
they fixed, and to satisfy the ereditor for the money due 
to him.1 

Commerce continued to be patronized by the kings, anci 
encouraged by the legislature, of England. In the twenty
&eventh year of Edward the Third, was made the famous 
statute of the staple, containing a most complete code of 
regulations for commercial transactions at ~he staple, or 
great mart, which was then established in certain places of 
England. 

Ae this mart was intended, in its very institution, for 
1 1 Reev . .(()6. 
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the resort of foreign merchants, a mode, consonant tO 
the ideM of foreignel'8, and fitted to the nature of mel'Can
tile transactious, was adopted for administering justice. 
That disputes might be decided among them according to 
their own conceptions, it was provided, that none of the 
justices of the courts of Westminster Hall, nor any other 
justices, if they came to the places where the mart was~ 
~hould interfere with the jurisdiction of the mayor and 
con~tables of the staple. Within the town wbere the mart 
was, th~ officers had cognizance of people and of things 
touching the mart. All merchants coming to it, and their 
a;ervMts, were, in all things concerning it, governed by 
the law merchant, and not by the common law of the lan~ 
nor by the usages of cities, or boroughs, or towns ; nor 
were they, concerning such things, to implead or be im
plet\de<l before tlat' magistl-ates of such cities, boroughs, or 
towns. That the foreign merchants might have reason to 
complain of uo one, and that no one might have reason to 
complain of them, speedy justice was administered from 
day to day, and from l10ur to hour. 

That contracts made within the staple might be strictly 
observed, and that payments might be punctually I'Qade, a. 
course similar to that of the statute merchant was directed. 
The mayor of the Rtaple was empowered to take similar 
recognizances of debts; and upon those recognizances, 
similar proceedings were held. A recognizance of this 
kind has obtained the name of a statute staple.1 

It was directed that, in every staple town, the mayor 
should be one wellooquainted with the law merchant, that 
he might be qualified for the discharge o£ such an impol"-
tant trust.2 · 

If we refer to the iDBtitutioDB of the ancient nsti01l8 ; 
· we shall find that, among them too, tribunals have been 

established for the decision of mercantile causes. Magis-
1 2 BeeT. 71. t 2 Reev. 'i3. 

, 
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traws, called ~aui.uJcxa1, had the jurisdiction of them in 
Atheu.s.1 The prretot· pe1·egrinus tletermined them in 
Rome.2 Even after the fall of the western empire, t.he in
stitution of comts for the trial of commercial snib; sn~ 
liisted in many places: 8 and fairs and markets had their 
peculiar jurisdictions assigned for tl1e expeditious deter
mination of controversies tlu\t might arise in them. 

The United States have the most extensive prospects of 
~ommerce before them. The variety of t l1eir climate, the 
richness of thei1· soil, the number and value of their pro
dnctionsfuruisb them with abundant materials to exchange 
for the manufactures anu refineu commodities of Europe 
and oi Asia. The genius of their government-; il3 fa.vor
able to trade, becau~ it is favorable to equality an•l in
dustry, the only pHlars, on which trade can be supported. 
The long and cumbrou11 list of duties and customs, which 
public debta, the arts of finance, and the political views of 
government have introduced into every country of Europe, 
is, in a great measure, unknown in their porta. They 
possess not, indeed, the advantages of use and habit to 
fonn precedents for their transactions, public and ptivate, 
with foreign nations, and with the individuals of whom 
foreign nations are composed: but to compensate for thit>, 
they are disengaged from one inconvenience, with which 
ase and habit are naturally accompanied-! mean that of 
confining the imagination, and damping the spirit of 
vigorous and enlarged enterprise. In order to improve 
the opportunities, with which they are favored, an() to 
avail themselves, as they ought, of the happy situation, 
in which they are placed, they should encourage com
merce by a liberal system of mercantile jurisprudence. 

These observations, concerning the situation, the duty, 
and the interest of the United States, receive an easy and 

s Bouch, The Com. lU. ~ ld. 138. 'ld. 140. 
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a strong application to the situation, to the duty, nud th~ 
interest of Pennsylvania. 

In other countries, as we have seen, where commerce· 
bas been regarded AS an object worthy of the public at-· 
tention, jurisdictions have been established for the trial 
and determination of commercial causes. In the United 
States and in Penn11ylvania, commercial causes are tried 
iu the same manner, by the ~me tribunals, at the same
expense, and with the ~~ame delay, as other controversie~:> 
relating to property. Thi11 must he often productive of 
the most serious disadvantages. 

Before the revolution, we were strangers, in a great. 
measure, to what i1:1 propel'ly called foreign commerce. 
The same system of commercial law pervaded (heat Bri
tain and her colonies. The rules, therefore, of admitting
foreign testimony, and of· autht>nticati11g foreign t ransae
tions, have been but lately the objects of much considera
tion. They have not been fixed with the clearne&~ aml 
precision. which are now become requisite. But they 
should, 88 soon as possible, be ascertained, particulaa·ized~ 
and rendered 88 easy as the precautions necessal'y to avoid 
fraud will admit. 

Great. innovations should not be made : a wise auc.l well 
tempered Rystem must owe much to experience. But the
foundations should be laid betimes. They should be broad, 
and deep, and well compacted, that they n1ay be sufficient 
to support the magnificent structure, which the present 
nnd future ages will build upon them. 

The important ends, which may be attained by a court 
of chancery formed and organized for commercial purp<>Reli, 
now begin to appear in prospect before us. In this view, 
the establishment of courts of chancery appears to be of 
high importance to the United States in general, and ro 
the commonwealth of Pennsylvania in particular. 

It will not, I am sure, be supposed, that I am unfriendly 
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to the trial by jury. I love-I admire it: but my love and 
my admiration spring from proper principles : I love and I 
admire with reason on my side. SRCrilege would be offered 
to the venerable institution, by profaning it to purposes,. 
for which it was never intended. Let it be maintained in 
purity-let it be maintained in vigor: but if it be so main
tained, it must be maintained in thatspirit, and in that ap
plication, for which it was formed, and to which it is so 
exquisitely adjusted. Its genit.!S should be encouraged 
sod concentred: if it be applied to foreign and unnatural 
objects, its strength will t~oon dissolve and evaporate. 

Let us attend to the nature of mercantile transactions. 
Accounts never wet'C, by the course of the common law, 
brought to trial before a jury. To a jury, indeed, the gen
eral question-ought the party to account--wa.s submitted 
!or it!! detennination.l But the adjustment of the accounts 
was submitted to auditors, instead of being tried by a jury. 
If, upon any article in account, the auditors cannot agree; 
or, if agreeing, the parties are not satisfied ; then, upon 
each point, so litigated, a separate and distinct i88ue may 
be taken, and that issue mu~st be tried by a jury. In this. 
manner, a hundred issues may be joined in the sa.me cause, 
and tried separately by as many juries·; but the general 
8tatement of the di.sputed accounts still remains before 
the auditors, and by them the general result from th~ 
whole must he formed ~nd ascertained. This mode of 
liquidating t\Ccounts judicially at common law, is obviously 
exposed to many disMV8Dta.ges and delays; and, for this
reason, the action of account ha.s, in a great mea.sure,. 
fallen into disuse. Iu England, the parties in unsettled 
and litigated accounts have recourse to chancery ; in 

(I Tlle tnemben of tbe legal profession who dealre ·\o est.11ine th~ 
propositions here statE'It "·Ill ftnd tbe autborltlea cited In AndreWI• 
Stfopbem,· Pleading, p. 78.) 
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Pennsylvania, to arbitrators, or to jurors acting in the 
character of arbitratol'S. 

The numerous embarrassments, which Mise from the 
want of a pro~r commercial forum, are well known and 
severely felt both by the gentlemen of the bar, and by the 
gentlemen of the exchange. 

Impressed with these truths, the committee who were 
appointed to 1·eport a draught of a constitution for the con
sideration of the late conv.ention of Pennsylvania, included, 
in their report, the plan of a chancery establiahment. The 
convention thought it improper to fix that establishment as 
a part o£ the constitution, but have given ample powers to 
the legislature to adopt that or any similar one, and to model 
and alter it as the sage instructions of time may direct. 

Impressed with these truths, which I nave both wit
nessed and experienced, I have thought it my duty to 
bring this important subject fully into your view. Viewed 
in a commercial light, Pennsylvania, and particularly 
her metl'Opolis, attracts solicitous attention both on this 
and on t11e other side of the Atlantic. Every friend to 
Pennsylvania, every friend to her metropolis, every en· 
lightened friend to the interests of commerce, must wish 
ardently to see her commercial es'tablishments complete. 
These observations apply to the United States on a scale 
still more extensive; and, as applied to them, therefore, 
acquire still an additional degree of impot·tance. 

With these observations I conclude, at last, my minute 
delineation-if drawn in a more masterly manner, it would 
be interesting as well as minute-of the juridical establi8h
ments of the United StatA38 and of Pennsylvania. 



CHAPTER IV. 

01!' THE NATURE OF COURTS. 

To next subjects of my remarks are, the nature. and 
the constituent parts of courts. 

That the judicial departments should be independent, is 
a principle, which, in a former part of my lectures,l I ba.d 
an opportunity of stating, explaining, a.nd enforcing at 
large. In the review which we have now made of that 
depal"tment, as established in the United Sta.tes and in this 
commonwealtl4 we see what a strict and uniform regard 
baa been paid to the practical observance of this very im
portant principle. To neither of the constitutions is a 
judicial magistrate known, who holds his office by a tenure 
less secure or less respectable than that of his own good 
behavior. 

All colll'ta should be open. This is one of the rules, 
which, by the constitution of Pennyslvania,ll is rendered 
invioll\ble by the legislature itself. It is a rule of the 
highest moment. 

The place of administering justice was originally at the 
gBtes of the cities-in other words, in the presence of all 
the people. Such was the practice in the days of Job.• 
By Moses also, Qf legislators the first and wisest, the same 
ancient CU8tom is mentioned.• Homer speaks of it as 

1 An~ •oJ. 1, p. 4015. 
1 Job. uiL 'J. 

10 

1 Art. 9, a. 11. 
• GeD.. Wit. 18. 
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subsisting in the heroic agea.t In some countries, this 
simple and undisguised mode is still observed.2 

Among the Saxons, as we are informed by Selden, their 
courtB, like the heliastic court at Athens, were, for the 
mostpart, kept in the open air.• 

By the ancient Romans, trials were held in public, in 
the presence of the accused, and of all who wished to hear 
them. This procedure was open and noble; says the 
writer' who mentions it ; it breathed Roman magnanimity. 

In France, too, as appears, we are told, from some old 
manuscript law books, criminal processes were anciently 
canied on in public, and in a form not very different from 
the public judgments of the Romans. "The witnesses," 
says Beaumanoir, one of the oldest writers on the laws of 
France, " ought to give their testimony in open court." 6 

All trials, says Beccaria,' should be public ; that opin
ion, which is the best, or, perhaps, the only cement of society, 
may curb the authority of the powerful, and the passions of 
the judge ; and that the people, inspired with courage, may 
•y, "Weare .not slAves; we are protected by the laws." 

"Let not," says my Lord Bacon,7 in the aame spirit of 
sound sense, " decrees issue in silence : let judges give the 
reasons of their judgments : let them do this openly ; 
that what is unrestrained in point of authority, may be c~ 
cumscribed by a regard to character and fame." 

But why, it may be asked, are examples produced in 
such numbers-why do we cite authorities of so much 
weight, in order to establish a principle, in itself so ex
tremely plain ? Itt it not self-evident, that, in a court of 
justice, evety one is entitled to a publio trial ? Why, 
then, refer us to instances, in Asia, in Greece, iu Rome, 
i11 France, of the enjoyment of a self-evident right ? . 

ln. 1. 18, ~. 497. IJ Gog. Or. L. 28. • Bae. on Go~. 10. 
• Com. on ·Bee. e. lii. • Hont. Bp. L. b . J8. e. M. ' C. 1'-
' 1 Ld. Bac. liD. Apia. 88. 
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Because, in Asia, in Greece, in Rome, in France, too, 
till very lately, the enjoyment of this self-evident 1·ig1lt has 
been lost. Liberty, indeed, says it is self-evident: but tyr
anny holds a contrary language ; and unfortunately for the 
human race, the voice of tyranny has been more loud and 
more powerful than the voice of freedom. 

To states as well as to individuals, the lesson is salu
tary-let those, 'Yho stand, take heed lest they fall. Asia 
is fl\llen, Greece is fallen, Rome is fallen, France is fallen 
- 1 correct myself-she rises. Let the other monitoq 
instances suggest caution ~ I offer them not to your imi
tation. 

Tbe slave who suffers, and the slave who dreads the 
inquisition-how would he exult to be able t..osay, in the 
irrevocable language of Pennyslvania, ''all courts shall be 
open." 

According to the rules of judicial architecture, a system 
of courts should resemble a pyramid. Its ba.se should be 
broad and spacious : it should lessen as it 1ises ! its sum· 
mit should be a single point. To express myself without 
a metaphor-in every judicial department, well ananged 
and well organized, there should be a regular, progressive 
gradation of jurisdiction ; a.nd one supreme tribunal should 
superintend and govern all the others. 

An arangement in this manner is proper for two reasons. 
1. The supreme tribunal produces and preserves a uni
formity of decision through the whole judicial system. 2. 
It confines and it supports every inferior court within the 
limits of its j:ust jurisdiction. 

If no superintending tribunal of this nature were estab
lished, different courts might adopt di1ferent and even con
tradictory rules of decision ; and the distractions, spring
ing from these different and contradictory rules, would be 
without remedy and without end. Opposite detennina
t.ions of the same question, in different courts, would be 
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equally final and irreversible. But when, from thoee 
opposite determinations, an appeal to a jurisdiction 
superior to both is provided, one of them will receive a 
sentence of confirmation, the other, of. reversal. . Upon 
future occasions, the determination confirmed will be con
sidered as an authority; the determination reversed will 
be viewed as a beacon • 

.Ampliare jumdictionem bas been a principle avowed by 
some judges: it is natural, and will operate where it is 
not avowed. It will operate powerfully and irresistibly 
among a number of co-ordinate and independent jurisdic
tions ; Md, without a tribunal poesessing a control over 
all, the pernicious and interfering claims could neither be 
checked nor adjusted. But a supreme court prohibits the 
abuse, and protects the exercise, of every inferior judiciary 
power. 

1n France, before the present revolution, the establish
ment of a number of parliaments or independent h·ibunal.s 
produced, in the different provinces, a number of incongruous 
and jarring decisions. This bas been assigned, and with 
much apparent reason, as the great source o( that diversity 
of customs and laws, which prevailed, to an uncommon 
degree, in the different parts of the kingdom of France, in 
other respects so well compacted. 

In England, the principles and the rules of law are, 
through the whole judiciary department, reduced to a 
standard, uniform in an exemplary degree. In no country, 
perhaps. does a stronger impression prevail of the advan
tages resulting from stability in the administration of jutt
tice. But by an unwise inattention, to say the lei\St of it. 
to the inferior establishments, the base of the exquisitely 
proportioned edifice, erected by Allred, is narrowed and 
weakened; and its beauty and durability are co118equently 
impaired. 

In the United States and Pennsylvania-for here we 



OJ' THE NATUlUII OJ!' COURTS. 161 

must take the two constitutions in a collected view_:.a fine 
and regular gradation appears, from the justices of the 
peace in the commonwealth, to the supreme court of the 
national government. The justice of peace is, in criminal 
matters, 88Sisting to the court of quarter sessious: in civil 
cawes, his jurisdiction is subol'dinate to the court of com
mon pleas. The courts of common pleas, and quarter ses
sions, and orphans' courta of each county are subordinate 
to the supreme court, whose jurisdiction extends over the 
commonwealth. The tmpreme court is, by a late law, ren
dered subordinate to the high com-t of ermrs and appeals. 
With regard to the register's court, an exception is intro
duced by the law just now mentioned. Though a county 
jw·isdiction, it is not rendered subo1-dinate to the supreme 
court by an appeal : that revisionary process is directed 
per 1altum to the high court of errors and appeals. From 
the highest court of a state, a writ of en•or lies, 'in federal 
causes, to the supreme court of the United States. In 
the national government, a writ of error lies from a district 
to a circuit court, and from a circuit to the supreme 
court. 

In controversies, to which the state or nation is a. party, 
the state or nation itaelf ought to be amenable before the 
judicial powers. This principle, dignified because jt is 
jus4 is expressly ratified by the constitution of Pennsyl· 
vania.l It declares, that suits may be brought against the 
commonwealth. The manner, the courts, and the cases, 
in _which they may be brought, are left to the direction of 
the legislature. It was deemed sufficient to recognize the 
principle : its operation will be guided in such a way, as 
time and circumstances shall suggest. Upon the same 
principle, the judicial power of the national government 
"shall extend to controversies to which the United States 

1 Art. 9, .. 11. 
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are a party ; and to controversies between two or more 
atates." 1 

These provisiona may be viewed by some as incom
patible with the opinions, which they have formed con
cerning the sovereignty of the ststes.t 

In the introduction to my lectures,s I had an oppor
tunity of showing the astoillshing and intTicate mazes, in 
which politicians and prulosophers have, on this subject, 
bewildered themselves, and of evincing, that the dread and 

1 Cons. U. S. art. 3, s. 2. 
[l The argument which hen~ follows u to the au.abllity of a state under 

the constlt'!ltlon as it was originally adopted foreshadows the opinion of 
Judge Wllaon and the other judgll!l In the great case of Chl'.~olm ·..,. 
Georgia, 2 Dall. 419. A case which ai"'!!e In the Supreme Court of the 
United Stat.ea In 1792, In which jurisdiction was assumed at the suit of 
an Individual agaln.at a state. It was hen~ tb.l.t the n~latlon of the state 
to ~he nation was established and defined. Of thla decision Judge Cooley 
eaya : "Nothing could be plainer than tbla opinion ; nothing more uue
qulvocal. The people of the United States by sovereign act had formed 
the Conatltutlon to make more perfect the Union which hacl existed be
fore. After this clear and authoritative declaration of national suprem
uy, the power of a co~ to summon a State bef.ore it at the suit of an 
lndivldu.al might be taken a...-ay by the amendment of the Constitution 
-was in fact done [by the eleventh amendtuent]-wlthout Impairing 
the general symmetry of the federal structure, or lnftfctlng upon lt any 
lrn~medlate injury. The Union might survive anc1 accompUsb the 
beneiicen~ purposes entrusted to U, even though It might lack the power 
to compel the States to perform their obllgatlons to creditors. We shall 
not pause to show-wb.l.t indeed Is eell-evldent-that the Union could 
~C~.rCely have had a valuable existence had It been judlcio.lly determined 
that the powers of sovereignty wen~ exclusively In the States or ln the 
people of the States severally. Neither l.a It Important that we proceed 
to demonstrate that the doctrine of an Indissoluble Uulon, though not 
ill terms declared, la nevertheleaa In Its elements at least contained In the 
decision. T he qualified sovereignty, national and State, the subordina
tion of State to nation, the position of the citizen as at once a. neccasary 
eomponent part of the federal and of the State system, are aU exhibited. 
It must logically follow that a nation u a soverei!:'DtY Is possessed of 
all Uloee powers of lndflpendent utlon and aelf-prot.ection which tbe 
aucceeaors of Jay subaequently demonstrated were by Implication con
ferred upon it.." Alln Arbor Lecwrea on Con.~tltutlon.al Law, p. 49.] 

• Ante, voL 1, p. 21-28. 
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redoubtable sovereign, when traced to his ultimate and 
genuine source, is found, as he ought to be found, in the 
free and independent man. In one of my lootures,1 I 
proved, I hope, that the only reason, why a free and in
dependent man WM bound by human laws, was this-that 
he bound himself. Upon the same principle on which he 
becomes bound by the laws, he becomes amenable before 
the courts of justice, which &re formed and authorized by 
those laws. If ·one free and independent man, an original 
sovereign, may do all this ; why may not an aggregate of 
free and independent men, a collection of original sov
ereigns, do this likewise? The dignity of the state is 
compounded of the djgnity of its members. If the dignity 
of each singly is undiminished, the dignity of all jointly 
must be unimpaired. Is a man degraded by the manly 
declaration, that be renders himself amenable to justice? 
Can a similar declaration degrade a state "! 

To be privileged from the awardl:l of equal justice, is.a 
disgrace, instead of being an hono1•; but a state claims a 
privilege from the aw&rds of equal justice, when she 
refuses to become a pa.rty, unless, in the same case, she 
becomes a judge. 

"In any cause "-said the judge of the high court of 
admiralty of England, in a very late decision ._" In any 
cause where the crown jg 1\ party, it can no more withhold 
evidence of documents in its ~ession, than a private 
person. If the court thinks proper to order the produc
tion of any public instrument, that order must be obeyed.'' 

In the Mirror of Justices, we have an account of the 
first constitutions ordained by the ancient kings of Eng
land. When the Wtiter of that book calls them ancient, 
they must be eo indeed ; for my Lord Coke 8 infonns us, 

s Ante, • ol. 1, p. 190, et eeq. 
I 10 Rep, Pref. 14, 

1 1 Col. Jur. 68. 
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that most of it was written long before the conque.11t. 
Among these constitutions, we find the following vet•y 1'6.. 

ma.rkable one. "It was ordained that. the king's conrt 
should be open to all plaintiffs; from which they should 
have, without delay, remedial writs, aa well against the 
king or the queen aa against any other ol the people." 1 

You are pleased by tracing another instance, in which 
Saxon principles are 1·~mewed by our constitutions. 

"Judges ought to know, that the po01~t peasant is a 
man, a.s well aa the king himselC: all men ought to obtain 
justice; since in the· eyes of justice, all men are equal; 
whether the prince complain of a peasant, or a peasant 
complain of the prince." 2 These are the words of a. king 
-of the late Frederick of PI'U88ia. In his courts of jus
tice, that great man stood upon his native greatness, and 
disdained to mount upon the artificial stilts of sov
ereignty. 

In England, there is a noted distinction, which runs 
through the whole system of courts. Some a.re courts of 
record: others are courts not of record. 

A court of record is one, whose proceedings and acts 
are ente1-ed in rolls of parchment, and whose powe1·is to hold 
pleas according to the course of the common law. These 
rolls, being the memorials of the judges, import in them 
such incontrollable credit, that they admit no averment, 
or plea., or proof, to the contrary of what they contain. 
Such a record can be tried only by itsel£.8 No possible 
kind of evidence, not even that of the senses, can shake 
its authenticity; if we may l'ely on the authority of a well
known story in Westminter Hall. A patty, in perfect 
health, was hearing his cause; but his counsel, by an uu
foltunate stroke of his plea, had killed him on the record. 
The judges co,uld, by no means, ta.ke notice of him, though 

I 4 Oou. Aug. Norm. 487. swan. 843. • 1 wt. 2110. 
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he stood before their eyes. He averred that he W88 alive: 
his averment could not be received; it W88 against the 
record.1 

A coUrt, not of record, is one, whose acts are not en
rolled in pArChment, or whose proceedings are not accord
ing to the course of the common law.1 

It deserves to be remarked, that the distinction between 
courts of record and courta not of record was unknown in 
England till after the Norman conquest.& The occasion 
IUld the cause of ita introduction deserve also to be r& 

marked. The Conque1'0r, averse to the Saxon law oflib
erty, but unwilling to run the risk of an attempt to ove~ 
tum it at once, formed a p1an, artful and too successful, 
for undermining it by degrees. He appointed all the 
judges of the curia ref!U from among the N o1mans, ig
norant of the Sl\xon laws, and fond of their own. The 
language of the court was altered; and all pleadings and 
proceedings were entered in the Norman tongue. This 
introduced the technical terms and, imperceptibly, the 
rules and maxiJD.S of that foreign jurisprudence. 

This introduction of a new language, the exl\ltation of 
the aula regis, and the consequent depression of the 
county courts, paved the way, in the opinion of a very 
sensible lawyer,• for the distinction between courts of re
cord and not of record. Courts of record were those, 
whose proceedings were du1y entered in the Norman 
tongue, and, unlesst·eversed, could never be questioned or 
contr.w.icted. To have allowed such a privilege to the 
county courts, in which the Saxon suitors were judges, and 
whose proceedings were in the English languu.ge, would 
have been inconsistent with the 'genius of th~ Conquel'Or's 
plan; for it would have had a tendency to confirm, ra.ther 

J Bar. on St. 248. 
'l Reev. 68. 

1 Wood. lne. 464. 
• Sulllv. 271. 
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than to depress, the Saxon system. The county courts, 
therefore, w&re considered as courts not of reco1-d.1 

From anything I have said, no inference, I hope, will 
be drawn, that I deem fidelity and exactness in registering 
and presening the acts of courts of justice as mattel'9 of 
small importance; they &'8 of the greatest. I only mean 
to enter my protestation against a sacrifice of the prin
ciples of comr;non sense, to a superstitious regard for the 
infallibility of records.1 

(1 Tbe distinction betweeD coarla u of record and courta not of record 
aeeme not to have any practical bull in the facta or utility In practice. 
Magl.strat.ea are requJred to keep a record of their proceedings and are 
courta of record. Hendrick o. Whitman, lOS Hase. 28 ; Ellawort.h "· 
Leonard, 21 Vt.. 63'1. The true clualf!catlon, and one based upon a 
practical dlfterenee, fslntoconrt.s of general and courta of epeclal jurisdic
tion. Obert "· Ifannell, 18 New Jersey Law .Rep. 73. The practical 
dlatlnctlon la between tbe presumption Indulged ln as to jurisdiction.] 

(t The sentiment of tbls protest now generally prevail~ ; the jurlsdJctlon 
may be attacked and an allegatl011 ap1Dat the record la not regarded 
now u formerly.) 
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011' TBB CONSTITUENT PARTS Oll' OOURTB.'-01' 1'Hll 

JUDGES. 

1 NOW proceed to consider the constituent parts of 
courts. The judges form one of those constituent parts. 
Let me introduce their character by the beautiful and 
correct description of the Magna Charta of King John. 
A judge should know the laws: he should be disposed to 
observe them. · 

It seems to be the opinion of some, that severity should 
be the striking feature in a judge's countenance. His 
countenance shotdd reflect the sentiments of his heart. 
In his heart should be writte~ the words of the law. If 
the law say, and the law does say, that, io all its judg· 
menta, justice shall be executed in mercy ; on the heart of 
a judge will this heavenly maxim be deeply engraven; in 
bia loob it will beam. 

- N ec ~apples tu.rba tlmelnu1t. 
.Judlcla ora sul ; sed erunt 111b judlce tutt. 

D.&vm. 

He ought, indeed, to be a terror to evil-doers ; but he 
ought also to be a praise to those who do well. The 
more numerous as well as the more valuable part of the 
citizens are, we trust, of the latter description. Compla
cency, therefore, rather than vengeance, should habitually 

· infiuence the aentimenta, and habitually mark the features 
of a judge. 
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A judge is the blessing or be is the curse of society. 
His powel'B are important : his character and conduct can 
never be objects of indiffereoce.1 

When a judge is mentioned as the CW'lle of society, 
Jeffreys, of infamous memory, instantly start.a into view. 
Some circumstances, which attended the fate of that 
odioUB man, place, in the strongest light, that deep detes
tation which ie always entertained, and which is expressed 
whenever it can be e11:pressed with safety, against the 
chatacter and pe1'80n of an oppressive and tyrannical 
judge. 

Wben his mRBter abdicated the throne, his own security 
lay only in flight. From the law, ·the law's worst assassin 
could expect no protection. That be might escape un
known, be shaved his eyebrows, put on a seaman's habit, 
and, alll\lone, made the best of his way to Wapping, with 
a design to take shipping for a foreign country. But hla 
countenance could not remain undiscovered under all this 
disguise : a man, whom, upon a tri~l, he had frightened 
almost into convulsions, no sooner got a glimpse o£ it, 
than, in a moment, he recollected all the terrol'S be had 
formerly felt. Notice was instantly given to the mob, 
who rushed in upon him like a het•d of wolves. He was 
goaded on to the I..ord Mayor: the Lord Mayor, seeing a 
man, on whom be had never looked without trembling, 
brought before him in this situation, fell into fits, was 
ca.xTied to his bed, and never rose from it. On his way to 
the Tower, to which he was committed, he saw threaten
ing faces on every side; he saw whips and halters held up 
around him ; and cried out in agony, "For the Lord's sake, 
keep them off.'' "I saw him, I beard him/' says a contem-

[l "I have thought from my earliest youth till now tbat the greatat 
•eourge an angry heaven can ln1Uct upon an ungrat.eful &Dd a sinning ' 
people was an Ignorant, a corrupt or a dependent judiciary. Will you 
4ra'lf down t.hla·curee upon Virghua ,.. JohnH&rlball, IDConventfon.] 
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porary historian, "and without pity too; though, without 
pity, Ipev~r saw any other maleflwtor.'' 1 

On the other hand-I now speak from Beccaria 'L-a 
man of enlightened understanding, appointed guardian 
of the laws, is the greatest blessing that a sovereign can 
bestow on a nation. Such a man is accustomed to behold 
truth, and not. to fear it: unacquainted with the greatest 
part of thoee imaginat·y and insatiable necessities, which 
so often put virtue to the proof, and accustomed to con
template mankind from the most elevated point of view, 
he considers the nation as his family, and his fellow
citizens as brothers. 

Patience of hearing, says the great Lord Bacon, is an 
essential part of justice; and an overspeak.ing judge is 
no well tuned cymbal. It is no grace to a judge, fil'st to 
_find that, which, in due time, he might have heard from 
the bar; or to show quickness of conceit in cutting wit
nesses or counsel off too short; or to prevent information 
by questions, even by pertinent ones. In hearing a cause, 
the parts of a judge are fom-to direct the evidence
to moderate length, repetition, or impertinency o! speech 
-to recapitulate, select, and collate t he material p!U'ts of 
that which hath been said-to give the rule or sentence.' 

A judge, particularly a judge of the common law, 
should bear a great regard to the sentiments nnd decisions 
of those, who have tliought and decided befot·e him. 

It may be asked-why should a point be received as 
law, merely because one man or a succession of men have 
said it is law, any more than another point should be 
received as reason, merely because one philosopher or a 
set of philoeopher:s have said it is reason? In law, 1\8 in 
philosophy, should not every one think and judge for 
himself? Stare deem• may pl'event the trouble of inves-

1 4 Guth. 1068. 2 c. 42. • s Ld. &c:. m. 
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tigation ; but it will prevent &lso the pleasure and the 
advantages of improvement. 

Implicit deference to authority, as I have declared on 
more occa.sions than one, I consider as the bane of science; 
and I honor the benefactors of mankind, who have broken 
the yoke of that intellectual tyt1\nny, by wl;lich, in many 
ages and in many countries, men have been deprived of 
the inherent and iualienable right of judging for the~ 
selves. But how natural it is, from one extreme to vibrt\te 
with violence to its opposite one I Though authority be 
not permitted to tyrannize as a mistress; IIU\Y she not be 
consulted as a skilful guide? May not respect be paid, 
though a blind assent be refused, to her dictates? 

A man must have an uncommon confidence in his own 
talents, who, in forming his judgments and opinions, feels 
not a sensible and strong satisfaction in the concunence 
of the judgments f\Dd opinions of others, equally or more 
conversant than himself with the subjects, on which those 
judgments and opinions are formed. Society of wise men 
in judgment is like the society of brave men in battle : 
each depends not merely on himself: each depends on 
others also: by this means, strength and courage are dif
fused over all. To human authority in matters of opinion, 
aa well as to human testimony in matters of fact, a due 
regard ought to be paid. To rely on both these kinds of 
evidence~ is a propensity planted, by nature, in the human 
mind. 

In certain sciences, a peculiar degree of regard should 
be paid to authority. The common law is one of those 
sciences. Judicial decisions a1oe the plincipal and most 
authentic evidence, which can be given, of the existence 
of such a custom as is entitled to form a part of the com
mon law. Those who gave such decisions, were selected 
for that employment, on account of their learning &nd ex
perience in the common law. As to the parties, •nd thoee 
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who represent the parties to them, their judgments con
tinue themselves to be effective laws, while they ane un
reversed. They should, in the ca.ses of others, be con
sidered as strong evidence of the law. As such, every prn· 
dent and cautious judge will appreciate them. He will 
remember, that his duty and his business is, not to m&ke 
the law, but to interpret and apply it. 

• 



CHAPTER VI. 

THE SUBJECT CONTINUED. 

OF JURilt8. 

JURIES fonn, with a few exceptioll8, another constituent 
part of courta: they form, especially, a constituent part of 
courts exercising criminal jurisdiction.1 

I mentioned, in a former lecture,1 that I love and ad
mire the tli.al by jury ; and that my love and admiration 
of it spring from proper principles. Those principles I 
am now to unfold. 

When I speak of juries, I feel no peculiar predileotion 
for the number twelve: a grand jury consists of more, and 
its number is not precisely fixed. 

When I speak of juries, I see no peculiar reasons for 
confining my view to a unanimous verdict, unless that 
verdict be a conviction of a crime-particularly of a 
capitAl crime. In grand juries, unanimity is not required. 

When I speak of juries, I mean a convenient number of 

[l To tbe task of adding anything of value to this acconnt of the origin 
and development of the trial by jury, t.be edltorfeela hlmaelr unequal, for 
the reason that he kno'IVB of no writer whose opinion ls more worthy of 
credit than that of Judge Wilson. Furthermore, while every scholar 
should know these things, exact Information upon them Ia not 110 n!qul
alte a.s Upo(l the present state of the law regnlatlng trial by jury, or what 
eeems now more properly to ezpreea the eharacterliUca of a modero 
trial, viz., that by endeuce. 

• Ante, p. 1~. 

16~ 



OF JUBIBS. 163 

-eitizens, selected and impartial, who, on particular occ~ 
t.ionl5, or in particular causes, are vested with discretionary 
vowens to try the truth of facts, on which depend the 
property, the liberty, the reputation, and the lives of their 
fellow-eitizenl). 

Having described what I wean when I speak of juries, 
.St is proper that I ~Jhould 888ign, in the fullest and clear
est manner, my ~us for some parts of my description. 

The first part in thid desc1·iption, which has drawn your 
most marked attention, i!l, probably, that which represents 
the powers, vested in juries, as discretionary. This part, 
tberefm-e, merits the first illustration. It will be remem
bered all along, that the discretionary power vested iu 
juries is a power to try the truth of facts. "Ad qu!BS
tionem facti respondent juratores.'' 

The trutl• of fat.'it ia tried by evidence.l The principal 
species of evidence, which comes before juries, is the tes
timony of witn688e8. 

In a former lecture,2 1 had occasion to obsene, that 
}lUman testimony is a source of evidence altogether orig
.if!al, suggested by our cOJlStitution; and not acquired, 
though it is sometimeM corroborated, and more frequently 
.c;orrected, by considerations a.ri.t:Jing from experience. I 
-had occasion furtbet· to observe, that, in no case, the law 
orders a witne&~ to be believed; for the testimony of a 
thousaud witne~S&e8 may not produce belief ; and that, in no 
case, the law orders a witness not to be believed ; for belief 
may be the unavoidable result of his testimony. These 
general positions, then laid down, it is now our business 
to fortify andapply. U we shall be successful in fortifying 
and applying them; we shall see, in a new and in a. very 
t;triking light, the sublime principle of the institution of 
jurie.M. 

It is tedious. and it ill painful, to travel through all the 
(I See Trial by Evidence.) t Ante, vol. 1. p. 498-500. 
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numerous degrees, into which it bas been attempted ~ 
:u-range the force of evidence. Some writers on the sub
ject have divided proofs into such 88 are near, &.Ild such a.~ 
llre remote. Others have been adventurous enough to 
define the precise number of each, which is necessary to 
11uperinduce the condemnation of a person, who is accused. 
One says, two will be sufficient : a second says, three are 
necessary: a third fixes upon a number different from 
either. They have never reflected, that evidence a.ri8es 
!rom the circumstances attending the fact: that those cir
cumstances should be considered in a collected &.Ild not in 
a separate view; and that on the more or less intimate 
connection which subsists between them, the strength or 
weakness of the evidence resulting from them depends. 

The truth of this remark will sufficiently appear, if we 
consider separately any of the presumptions enumerated 
by those writers on the cl'iminallaw. There is not one of 
them, which may not appear favorable, or unfavorable, or 
indifferent to the person under trial. A man, with a 
bloody sword in his hand, is seen running from a house. 
On entering it, a person run through the body, and no· 
other person, is found there. Would not the presumption 
be strong, that the man, who ran from the house WBB thtt 
a.ssi\SSin ? But should a jury be compelled, on this evi
dence, to con viet him? Should he not be allowed to prove~ 
if he can, the connection of this strong circumstance again!lt 
ltim with another, in his favor, equally strong-that, pass
ing the door of the house, he wBB drawn, by the cries o{ 
the person &88888inated, to his assistance, and suddenly 
:;eized the poignard which the 888888in had left in his side ? 
The weight of any one circumstance cannot be ascertained 
independently of others: the number and coDQection of 
those others cannot be specified, previously, in a didactic 
treatise upon the degrees of evidence. 

Thus it is with regard to evidence arising hom circum-
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11tances : will more success attend an attempt to ascertain 
systematically the degrees of evidence arising from posi
tive testimony ? This depends upon the character of him 
who delivers,.and upon the character of him who t·eceives 
it. That, which would be believed from the mouth of & 

witness lamed for his integrity and good sense, would be 
disbelieved, if told by a witness remarkable for falsehood 
or credulity. A person, hackneyed in the ways and vice~ 
of the world; who has deceived and who has been deceived 
a thoU88.nd times, is slow to credit testimony. An unde
signing countrym~ who hl\8 never practised nor expe
rienced the artifices of fraud, believes implicitly every
thing he hears. Can the characters of witnesses-can the 
characters of jurors be graduated in a dis:;ertation upon 
evidence? And yet. 1n each particular case, the force of 
evidence must depend upon the character both of witnesses. 
and jurors. 

For these re~ons, we fiud, iu the institution:; of an
tiquity, no general rules prescribed concerning the fol'C6 
of testimony, or the weight of presumptiona; the Emperor 
Hadrian expressly declares the impT&Cticability of pre
scribing them. When one of his judges applied to him for 
a rescript, containing particular directions upon this sub
ject; the emperor wrote him an answer, in which the sen
timent we have mentioned is beautifully exhibited. "No 
certain rule," says he," can be given with regard to the 
degree of evidence, which will be sufficient in every oause 
that shall occur. This only I can recommend to you in 
general; that you by no me&ns confine yourself to any one 
kind or degree ; but that, according to the' nature and the 
circumata.nces of every case, you estimate. in your own 
mind, what you believe, and what you do not think to be 
eufiiciently proved." 1 

The evidence of the sciences is very diiJeren t from the 
1 2 ll'D. Ina. CIS!. 
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evidence of facts. In the sciences, evidence depends on 
Cl"\USCS which are fixed and immovable, liable to no fiuctu
ntion or uncertainty arising from the characters or conduct 
of men. In the sciences, truths, if self. .. ev;ident, n.re in
!'tantly known. If their evidence depend on their connec
tions with other truths, it is evinced by tracing and di.o;;.. 
covering those connections. In fact::;, it is otherwise. 
They consist not of principles which are self-evident; nor 
can their existence be traced or discovered by any neces
sary connection with self-evident principles. As facts, 
t herefore, are neither principles, nor necessarily connected 
with principles ; the evidence of facts is unsusceptible of 
a general theory or rules. 

Let us then forbear to attempt a graduated scale of thU! 
kind of evidence. ltis the philosopher's stone of crimina.l 
jurisprudence. It is impossible to establish general rules, 
by which a complete proof may be distinguished from a 
proof tl1at is incomplete, and presumptions slightly prob. 
able may be distinguished from conjectures altogether un
certain. 

If, therefore, the evidence of facts can be ascertained, 
distinguished, and estimated by no system of general 
J•ules; the consequence unavoidably is, that, in every case, 
the evidence of facts must depend upon circumstances, 
which to that case are peculiar. The farther consequence 
unavoidably is, that the power of deciding on the ev~dence 
of facts must be a discretionary power ; for it is a power 
of deciding on a subject unsusceptible of general princi
ples or rules. 

And, after all, is it, at laat, come to this? Do we liv~ 
by discretionary power? Is this the final result of the 
bossted trial by jury? In Turkey, life and everything 
precious in life depend on the nod of one man : here, it 
seems, on the nod of twelve. There is a difference, in
deed, in number: but, in principle, where is the difference? 
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Such is, and such must be our doom. It is agreed, on 
all bands, that, in every state, there mast be somewbel'e a 
power supreme, arbitrary, aLsolute, uncontrollable : these 
are strong expressions for discretionary power. There 
lu\ve been, it is true, diiferent opinions conceming the 
q~ulStion-where does this powet· 1-eside? 

What security, then, it may next be asked, is there, un
der any government, for the enjoyment of property, char
acter, freedom, and life ; if, under every government, tl1e 
181:1t resolution of the tedious and expensive process is into 
arbitrary or discretionary power? 

Let us not despair: perhaps, after a little investigation, 
we may be happy enough to discover some emerging ist.h
mos, on which, amidst this unstable, watery scene, that 
ammunds us, we may be able to find rest for the soles of 
our feet. 

It has been shown, at la.rge, that it is impracticable, by 
any determinate rules, to ascertain or graduate the force 
of evidence in facts; and that, consequently, juries, who 
decide ou the evidence of facts, must possess discretion&Jy 
powers. But though it be impracticable to ascertain this 
matter by determi~te rules; is it, therefore, impracticable 
also to give and acquire some conception of it by a general . 
reference? Perhaps not. 

Let us try: let the reference be as comprehensive as pos
sible: if we mll.8t live by discretion, let the exercise of that 
discretion b6 universally una.nimo\1.8. If there must be, in 
every political society, an absolute &lld discretionary power 
over even the lives of the citizens ; let the opet-ations of that 
power be such, as would be sanctioned by unanimous a.nd 
universal approbation. Suppose then, that, in pursuing thi:s 
train of thought, we assume the following. position-that 
the evidence, upon which a citizen is condemned, should be 
11Ucll as would govern the judgment of the whole societ.y. 

)J6t us, first, inquire, whether this position be reason· 

) 
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able·: let us next inquire, whether, if tlus position is rea
~:~onable, the establishment of it would give, to the citizen, 
a just degree of security against the improper exercise 
of discretionary power: let us, in the last place, inquire, 
whether, if thili theory is eligible, it be possible to reduce 
its principles to pt-actice. 

1. I am first to inquire, whether the position--that the 
evjdence, upon which a citizen is (}ondemned, should be 
Nuch as would govern the judgment of the whole society
be a reasonable po13ition. 

We showed, at large, in R former part of these lectures,1 

t.hat, in a society, the act or judgment of a majority is al· 
ways considered as the act or judgment of the whole. 

Before the formation of society, the right of punish· 
ment, or, to speak with more propriety, the right of pr&
venting the repetition of crimes, belonged to him who had 
suffered the injury, arising from the crime which was com· 
mitted. In a. society formed and well constituted, the right 
of him who has suffered the injury is transferred to the 
community. To the community, therefore, instead of the 
injured individual, l1e who committed the injury is now to 
auswer. To answer to the community for hiM conduct, 
was a part of the social contract, which, by becoming a 
member, he tacitly and voluntarily made.1 In this manner, 
a complete right is vested in the society to punish ~ and a 
full obligation is laid on the individual offending, to be 
amenable to punishment. • 

The social contract is of a peculiar kind : when ana
lyzed into its component parts, it is found to he a compo
sition of agreements, equal in number to the number of all 

1 Ante, vot 1, p. m. 
2 Upon tbla prlnelple of eoneent, all elvU })EIJlAlUet are debta to tbe 

pubUc ; from whenoe the Greeb aad Roman~ Uled i.utw, and " pcenaa 
IIOlvere, Ju.ere," for t111dergolng a punl.ahment, which waa a condltloD&l 
debt CQDtraeted by their own con~ent. Pet. on ~ur. 79. 
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'the members, of which the society is composed. To each 
·of those agreements there are two parties. One member 
-of the society is the party on one side : all the other mem
bers form the party .on the other side. 

The punishment of a crime in regulated society presup· 
]lOBeS two things. 1. The crime must be authenticated. 
2. The penalty must be ascertained. Upon the principles 
which we have laid down, each of those two prerequisites 
to punishment must be equally the act of the society-of 
the whole society. 

With regard to each of these prerequisites, the society 
may act either collectively and personally, or by deputa
tion and representation. If they act by deputation aud 
representation, they may intrust one of the forementio11ed 
prerequisites to the management of one class of deputie:; 
.and representatives; and, to another class, they may com
mit the management of the other prerequisite. With re
gaTd to botl4 however, the proceedings mUBt be those of 
the whole society, or, at least, sanctioned by the author
ity of the whole society: for it must be remembered, that 
to the whole society the right of punishment WBB trans
ferred, and with the whole society the engagement to Lo 
amenable to its justice was made. 
. On a nearer and more minute view of things, we shall 

.discover a most material difference between the modes 
proper for the management of the different prerequisites; 
because, on a nearer and more minute view of things, we 
shall discover, in the management of those different pre
requisites, a most material difference in the situation of the 
parties to the social contract. 

Penalties may be adjusted, graduated, and ascertained 
lty general rules, and against all the members of the society 
indiscriminately. In the co~qnences of the regulations 
made upon this subject., every member may be affected in 
.a double capacity; be may be affected, either as the indi· 
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v itlual party to one agreement, or as forming one of the u u
meroaa party to each of the other agreements, of whick 
we have seen the social contract to be composed. In other 
words, he may be affected either as the author or as t.he
suffererof the penalties. Impartiality, therefore, in the con
tluct of every member, may rationally be expected; and 
there will be little reason to use strong or numerous pre-· 
cautions against interestedness or ita effects. If the so
ciety act by representatives, and a tlifference of sentiment 
takes place among them concerning any subject; the· 
numbers on the tlifferent sides, in the J'epresentative body, 
will probably bear to one another a proportion uea.l'ly the-
8Ame, as would be found if all the members of the society 
were personally assembled. 

But when we attend to the management of the other
pl'erequiaite-that of authenticating the commission of a.. 
crime-a situation of men and things, extremely different.. 
appears to our view. Here no general rules can be 
adopted-no meSBures can be taken, which will equally 
and indiscriminately affect all the tlifferent members of the· 
community in their turn. Here, the parties to one of the · 
agreements., which form the social contract, appear in their 
original .station.s-on one side, 1\n individual-on the other, 
all the members of the society except himself-on one side,. 
those who are to try-on the other, he who is to be tried. 

In this isolated situation, in which he necessarily but 
unfortunately stands; and in whicl1, if all the members of 
the 110ciety were present, his fate must, from the Yery 
nature of society, be decided by the voice of the majority 
-in this situation, if the society act by representatives, it 
is re880nable to demand, and it is just to grant the reason
able demand, that the unanimous voice of those who rep-
resent parties, and who themselves are parties as well as 

• judges, should be necessary to warrant a. sentence of con
demnation. In such a situation, where the represents-
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tives are not indifferent, and, consequently, may not be 
impartial, their unanimous suftrage may be considered as 
nothing more, than what is necessary to found a fair pre
sumption concerning the sentiments of a majority of the 
whole community, had the whole community been per
sonally p1esent. In such a situation, therefore, we may 
probably be justified in t•ecurring to our position-that 
the evidence, upon which a citizen is condemned, should 
be such as would govern the juqgment of the whole 
society: and we may require the unanimous suffrage of 
the deputed body who t1y, as the necessary and proper 
evidence of that judgment. 

2. I am next to inquire, whether the establUihment of 
this position would give, to the citizen, a just degree of 
aecurity against the improper exercise of disci-etionat·y 
power. 

In all states, as we have seen, discretionary powers 
must be placed somewhere. The great body of the people 
is their proper permanent depository. But on some occa
sions, and for some purposes, they must be delegated. 
When they are exercised by the people themselves, a ma
jority, by the very constitution of aociety, is sufficient for 
t.he purpose. When they are exercised by a. delegation 
from the people, in the case of an individual ; it would be 
difficult to suggest, for his secwity, any provision more 
efficacious than one, that nothing shall be suffered to op
erste against him without the unanimous consent of the 
delegated body. 

This provision, however, may still be fortified by a 
number of additional precautions. Care may be taken in 
the manner of forming the delegated body. As this body 
cannot, for reasons which will appear afterwards, be 
selected, on every occasion, by the great body of the 
people themselves; they may, on every occasion, be 
selected by an officer, confidential, impartial, and, by the 
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people themselves, appointed for this very purpose. Notr 
withstanding this very guarded selection, yet if any im
proper character appear among the delegated body, every 
1-easonable exception may be allowed "gainst his compe
tency to act. To a necessary exercise of discretiona1y 
powers on one hand, the indulgence of a discretionary 
power may be opposed, on the other. . Leave may ba 
given to reject any detenninate number of the delegated 
body, even without disclosing any cause of rejection. 
Under all these guarded and generous precautions, the 
person who would undergo a trial might, with an almost 
literal propriety, be said to try himself. 

If, even after all these precautions, conviction might, 
by possibility, take place improperly ; a power might be 
vested in anotMr body to set the improper conviction 
aside, and to remit the trial of the cause to a new abstract 
of the citizens. 

Surrounded and fortified by establishmenta and p~ 
visions of this nature, innocence might certainly be se
cure. 

3. I am now, iu the laat place, to inquire, whether these 
principles, so beautiful in theory, can possibly be reduce1J 
to practice. 

Reduced to practice! It cannot have escaped you, that 
I have been describing the principles of our welJ-knowu 
trial by jury. 

Those principles, so illustrious in themselves, will re
ceive a new degree of splendor h·om a more particulat· 
investigation concerning the history, the nature, and the 
propet·ties of this admired institution. 

To Athens, to Germany, and to Normandy, the institu
tion of juries has been attempted to be severally traceu. 

·From Athens it has been supposed to be tra118planted to 
Rome; from Rome, to England. Those who think it 
originated in Normandy or Gennany, suppoee it to have 
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been brought into England from the plaoe of its original 
t!Stablishment. 

The great principle of Solon's system was, unquestion
ably, this noble one-that very citizen should enjoy the 
inestimable right of being tried by his peeTS, and bound 
only by laws to which he had given his consent. His 
laws were of the most extensive nature. They compre
hended rules of right, maxims of morality, precepts of 
agriculture, and regulations of commerce. His institu
t ions concerning marriage, succession, testaments, the 
rights of persons and of things, have been disseminated 
through the jurisprudence of every civilized nation in 
Europe.J The trial by jury, therefore, R.s well as other 
establishmeuts, may, it is said, refer with great propriety, 
itB original to Athens. 

In Athens, the citizens were all equally admitted to 
vote in the public assembly, and in the courts of justice, 
whether civil or criminal.' 

The trial by a jmy in Athens was conducted, it is said, 
with the same forms as those of an English jury, with a 
few exceptions arising from the difference between the 
two political constitutions.• When the cause was ready 
for hearing, the jury, who were to try it, were chosen by 
l.aallot.• It was necessary that they ashould be competent 
in point of understanding, cbamcter, and disintel-ested
ness.6 The jury was very numerqus: it consisted some
times of five hundred, sometimes of a thousand, sometim~ 
of "fifteen hundred members.8 If the defendant, in a 
criminal prosecution, had half the number of votes in h.m 
favor, he was acquitted.7 The presiding archon settled 
t he cause for trial, gave the b&.llot, received the verdict, 
and published it.s 

1 I GUL 461. 
• l'e1. on Jur. 27. 
~Jet ibid. 

t Pet. on Jnr. 57, 58 ; 1 Gill. 469. 
• Id. 69. • lei. :lS, :l\1. 1 l\1. 29. 
1 Itl. 2ft, :,u, ;; I. 
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ln this mode of ti·ial, we are told, equal law was open 
to all: it was favorable to liberty, because it c:ould not be 
influenced by intrigues. 1 

In every particular cause, the jw·ors wer·e chosen llnd 
sworn anew.2 They were attended by proper office111 of 
the court, tl&at no one might n1ix with them, or corrupt 
them, or influence their decisions.3 They were not 
obliged to follow testimony in cases immediately within 
their own knowledge: but when witnesses were the best 
evidence, they were admitted.• They were au important 
body of meu, -vested with great powers, patrons of liberty~ 
enemies to tyranny .6 

The antiquity of tlliH institution among the most 
civilized people of the world, is urged as an argumen~ 
that it is founded in nature and original justice.11 " The 
trial by a jury of our own equals seems to grow out of 
the idea of just government; and. is founded in the nature 
of things." 7 

From this institution, as it was establisl1ed and observed 
by the Greeks, we p~ to it as established and observed 
by the Romans. 

About sixty yea)'lj after the expuldion of the Tarquins. 
the Romans, agitated by the dissensions between the 
patricians and plebeians, on many subjects, and pa.rtic·u
larly on that of their judicial go-vernment, sent commiJS
sioners to Athens to obtain a transcript of the laws of Solon. 

Among the Romans, there was a double selection of 
juro111. On the kalends of January, a number, different 
at differeut times, of citizens of best note were chosen hy 

, ballot. From these, all the jurie8 were supplied, to tlu.· 
number of eighty-~>ne each, upon every new cause.8 Ou 
e.'\ch side, there was a liberty to challenge fifteen : fifty-

J P~l. on .Jur. 32. 
• Itl. -'8, tlll, 81. 
'ld. JO..q. 

'Id. 4.1. 
6 Id. 1)11. 
8 Id. 1 HI, 11&. 

1 Id • .U. 
& ld. 70. 
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one remained to give the verdict. This rej~ctio judicum 
is often mentioned by Cicero.• 

In Rome as in Athens, the jw'Y were sworn ; and the 
defendant was acquitted on an equality of votes.2 

Both at Athens and Rome, t he time allowed to the 
counsel for their pleadings, was measured by the dropping 
of a certain quantit.y of water.8 ·when the counsel, on 
each side, had finished their arguments by saying, " dixi," 
the prretor sent out the jury to consult about their verdict. 
When they returned with their verdict, they delivered it 
to the prmtor; and be published it.' 

TlJe Roman juries were judges of law aw well a.s of fact.6 

They could give a verdict · of condemnation, a verdict of 
acquittal, or a verdict of tum liquet. This last bas, 
by some, been considered a.s a special verdict ; but im
propel'ly; for a special verdict furnishes the court with a 
statement of facts, on which they can found a decision of 
law; whereas a 1um liqud amon.g the Romans immediately 
adjourned the cause for farther consideration. In some 
modern tribunals on the continent of Europe, a most 
scandalous use has, by judges, been made of their power 
to pronounce a non liq~Ut. 

In the celebrated cause of Milo, we can trace the 
vestiges of a special jury. Pompey, wLo wa.s, at that time, 
.sole consul, with the dictatorial power, "videre ne quid 
detrimenti respublica caperet," appointed a jury, in all 
respects, of the most able and upright meu. Of this 
jury, the celebrated Cato was one. "Te, M. Cato, testor," 
says Cicero, in hi~; animated and particular address. The 
selection of a jury in this peculiar manner, instead of the 
usual way by ballot, was, probably, one instance, in wbiclt 
Pompey exercised his dictatorial authority.' 

I Pet. on Jur. 114~ 115, m. 
' Id. 119, 120. 

1 Id. 117. 
'Id. 121. 

I ld. 134. 

• Id. 133. 
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Julius Cmsar extended the Roman name and power into 
Gaul and Germany; and reduced those countries into the 
form of Roman provinces. This is a.n expres.sion of strong 
and peculiar import. When a country was reduced inro 
the form of a Roman province, it lost ita own laws, and 
was governed by those of Rome.l 

Cmsar visited Britain : Claudius, one of his successors, 
achieved the conquest of a considerable part of the island 
He planted in it four colonies. One of them-that at 
Malden-was intended, 88 we are told by Tacitus,2 not so 
much as a check upon the rebel Britons, as to · accustom 
the new conquests to a familiarity with the Roman laws
" imbuendis sociis ad offici& legum.'' His designs were 
crowned with succeSB. The Britons, who, at first, were 
disgusted even with the language of Rome, became soon 
the admirers of her language, her eloquence, and her laws.'~ 

Under the reign of Severns, the Roman laws were in theit· 
meridian splendor in Britain, and were illustrated by tlte 
talents and authority of the celebrated Papinian.' 

When the Romans .retired from England to gual'd the 
vitals of the empire, the Britons resumed, in part, their 
ancient customs ; but blended them with the Roman insti
tutions, with which they had long been familiar. AB the 
trial by jury Wl\8 a part of the Roman system of judicial 
polity, when her colonies were established in Britain, it i~S 
probable, that this, among other parts, was left and W88 

continued among the Britons.' 
Such is the train of observations, which b88 induced an 

opinion, that the trial by jury was introduced into England 
from Athens, through the intermediate channel of Rome. 
Others thinks they can trace this mode of trial through a 
different channel. 

The very learned Selden is of opinion, that the Saxons 

1 Pet. on Jur. 140. 
tId. 143. 

IA.Jm, 1. 12. • Pet. on Jur. 142. 
6 ld, 146, 179. 
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derived the institution of juries immediately from the 
Grecians. The government of the Saxons, about the time 
of Tiberius, was. in genera4 a.s he info:rms us,1 so suited 
to that of the Grecians, that it cannot be imagined but 
much of the Grecian wisdom was introduced among them, 
long before the glory of the Romans was exalted to its 
greatest height. It may be well supposed, he infem, that 
there is some consanguinity between the Saxons and the 
Grecians, though the degree of . that consanguinity be not 
known. The people were a free people, because they 
were a law to themselves. This was a privilege belong~ 
ing to all the Germans, in the same manner as to the 
Athenians and the Lacedemonians. 

The moet ordinary trial among the Su:ons was, upon a 
tnverse of the matter in fact, by witnesses before the
jurors ; their votes made the verdict, and determined the 
matter in fact. In former times, continues he, it was 
questionl888 a confnsed manner of trial by votes of the 
whole multitude, which made the verdict bard to be dis
cerned. Bnt time taught them better advice, to bring 
the voters to a. certain number, according to the Grecian 
way.• 

The trial JHr pare•, we are told by othem, was common 
to all the northern nations, as well as to the Su:ons.8 

It is probable, says an ingenious and well informed 
writer, that., among the Su:ons, every kind of law-suit was, 
at fust, determined in full asaembly, and by a plurality of 
voices. But when the duty of these 8886mblies became 
bo.rthensome by the increase of bllBiness, convenience 
introduced a practice of selecting a certain number of 
their membem to 888ist their president in the determination 
of each caoae. Hence the origin of juries ; the precise 
date of whoee establishment is uncertain, because it prob
ably aro&e from no general or public regulation, but 

I Id. 56. 1 Klllar, ~. Sl1ll.lv. 261, 
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from the gradual and almost imperceptible changes, au
thOJ'ized by common usage in the several districts of the 
kingdom. The number of jurymen was, for some time, 
<li1ferent upon different occasions ; till the advantage of 
uniform pt-actice introduced a general rule, which detet'
mined, that no less than twelve persons should be called in 
~u ordinary causes.! 

A third class of writers contend, that juries, propetly so 
called, were first introduced iuto England from Normandy. 
They adnUt a near affinity between this institution and 
that known to the tribuna18 of the Saxons; but insist, that, 
among that people, the trial by jury, speaking correctly,1 

did not exist. The trial, say they, per dtu>decim juratot, 
called namhda, was establiahed among the Scandinavian~t 
at a vety early period; but having fallen into disuse, was 
revived by a law of Reignerus surnamed Lodbrog, about 
the year eight hundred and twenty. Seventy years after 
this time, Rollo made his settlement in Normandy; and, 
among other customs, carried with him this mode of trial. 
Wl1en the Normans transplanted themselves into England, 
they were anxious to legitimate this as well as other parts 
of their jurisprudence, and endeavored to substitute it in 
the place of the Saxon sectattWel, or suitors to the court. 
T11e earliest mention, they say, which we find of anything 
like a jury, was in the reign of the Conqueror. He had 
refen-ed a cause to the county, or Bectatores, to determine 
in their county cou1-t, as the course then was according to 
the Stlxon establishment. That court give their opinion 
of the cause. But Odo, the BU!hop of Baieux, who presided 
nt the hearing of the cause, wa.s dissatisfied with their 
determination, and directed, that, if they were still sure 
they spoke truth, they should choose twelve from among 
themselves, who should confum it upon their oaths. The 
old trial by an indefinite number of suitors of court con· 

l Mlllar, l2ll. ' 1 Reev. 18, 00. 
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tinued, it is added, for many years after the conquest; bul 
the precedent set by the Bishop of Baieux had a great 
~tiect towards altering it. It was not, bowevel', till the 
.reign of Henry the Second, that the trial by juronJ became 
genera1.1 

If this account possessed all the accuracy, with the 
want of " ·hich it contains a.n implied censure of othem, 
ttt.ill it would admit the principles and substantial rules of 
trial by jury, to have subsisted among the Saxons; and 
would establish, between their institution and that of the 
Normans, a difference only with regard to the number of 
jurors, and to their qualification by an oath. But, on 
farther examination, we shall find, that, in both these 
respects, the law was the same before as after the con
quest-that the suitors of the court, in other words, the 
freemen, were the judges, or, a.s we now say, the jury.1 

Before the conquest, we can disc"over the clearest V68>

tiges of a jury quali,fied by an oath, and consisting of twelve 
men. The most ru:tcient, says Selden,8 are to be found in 
.a law of King Ethelred. Its original is in the following 
words-" In singulis centuriis comitia sunto, atque liberm 
<:onditionis viri duodeni, retate superiores, una cum prm
poeito sacra tenentes juranto se ·adeo verum aliquem in
nocentem baud damnaturos, sontemve absoluturoe .,_Jn 
~very hundred let there be a court; and let twelve free
men of mature age, together with their ·foreman, swear, 
upon the holy relics, that they will condemn no innocent, 
.and will absolve no guilty person.4 

Selden, as we find from his notes collected by Bacon, 
ttanslates the word "pnepositus ''-the lord of the hun
dred. If his translation is just ; then this is a strict in-
8tance of the duodecemviral judgment. I translate the 
word '' prrepoeitus "-the foreman of tl1e jury: if my 

11 Reev. eo, 61. 
• Anal. b. 2, e. 6. 

1~ 

t Sulllv. 247. 
• Pet. on Jur. Jti9. 
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translation is just ; then the jury, in this instance, con
sisted of thirteen members, including their foreman. I 
can only say, that, 110 far as I know, ruy translation is the 
IDmal one of the word, pnepositua ; that it seetn8 rather 
unnatural to designate the lord of the hundred by the 
ua.me of. the president of the jury; and that, I apprehend. 
it. was never customat·y for the judge and jury to be sworn 
"together"-" una." 

. There were two Saxon kings of the name of Ethelred. 
Tf,te fin!t was the immediate predece:j&or of the great 
Alfred : the second was oue of his successors. Selden 
t·efcrs the law which we have mentioned, to the· l'eign of 
~.he second Ethelred. Now, there must be some mistake 
here one wny o1· the other. If this law describes the jury 
of twelve ; it il! not the most 1\nc.ient .vestige of it; for, as 
we. shall soon see, it wi\S unquestionably established in the 
reign of Alfred. The conjecture is far from being im
probable, that this law should be referred to the reign of 
the first Ethelred; and that it describes a jury consisting 

. of thirteen-a foreman and twelve others. 
It haa been already obt>erved, that, among the Saxons, 

the number of jurymen was probably different at different 
times . It may be observed here, that, before the era of 
which we now speak, we discover not the slightest traces 
of the principle of unanimity in juries. If a jury was 
equally divided in a criminal prosecution, we have seen 
that, in Atheus ami Rome, the defendant was acquitted: 
but what was to be done in a civil cause? To avoid fre
quent dilemmas of t.ltis kind, it is probable that juries 
consisted generally of an uneven number. Thill number 
might be fixed by the first Ethelred to thirteen. This, at 

. least, was 1\n improvement upon a larger and more in
conve~ent number. 

But to the penetrating Alfred, this numbet·, a.nd the 
regu]ations connected with this numher, would, probably, 
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appear to require and to 1Je susceptible of still greater im
provement. A jury of thirteen sit ou the life of a pri.s
oner. Six vote for hh! condemnation: six vote for hiM 
acquittal: mast his life depend on a dingle vote-perhaps 
uot more to be relied on than the single throw of a die? 
Is it not pro~ble, that such as this would be the soliloquy 
of the humane Alfred? If so; is it not probable, that. 
from this precarious situation, the family of Allred-for 
bis people were his children-would be relieved by tht' 
resources of a mind, no less distinguished by its vigoroU& 
exertion than by its wise and benevolent reftections? We 
can only conjecture his motives, indeed: but we know his 
conduct. He fixed tbe number of jurors at twelve: to a 
conviction by that number, he rendered a unanimous vote 
indispensably necessary. To him the world is indebted 
for the unanimous duodecemviral judgment. 

I eMtablish these interesting facts. 
1 have already mentioned, on tlte authority of my Lord 

Coke, that the greatetSt part of the book called " The 
MilTor of Justices," w~ written loug before the conquest. 
In that book, we find an account of Alfred's acts and 
judgments, conjectured to have been originally composed 
by himself. Of that account, I give the following very 
literal translation from the old J!'rench-the langu~ge, in 
which Andrew Home compiled and published the book. 
•• He banged Cad wine, because he judged Hackwy to death 
without the assent of all the jurors, in a case where he brul 
put himself upon a. jwy of twelve men; and because thre<' 
were for saving him against nine, Cadwine removed the 
three for others upon whomHackwy did not put himself." 
•• He hanged Frebem, because he·judged Harpin to death, 
when the jurors were in doubt M to their verdict; for 
where there is a doubt, they should save rather than con
demn.'' 1 • 

• Pet. on Jur. 100, 167. 
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These rexta are short : but they are . pregnant with p~ 
cious instruction. 

1. Ea.ch juror may here find ~ salutary lesson for hia 
conduct, in the most important of all the transactions of a 
man or a citizen-in voting whether a fellow-man and a 

. fellow-citizen shallli ve or die. Does he doubt? he should 
acquit. It is only when the clearest conviction is in full 
and undivided possession of the mind, that the voice of 
conviction ought to be pronounced. 

2. All the jurors may, in this transaction, of all human 
transactions the most important, find a salutary lesson for 
their conduct, in forming the collected verdict of the whole 
from the separate judgment of each. 

I speak of criminal-I speak of .capital cases : because 
the cases here mantioned were those, in which persons 
were " judged to death." . 

Is the judgment of a majolity of the members-that the 
defendant should be convicted-a sufficient foundation for 
a verdict of conviction by the jury? Jt is not. That 
verdict must be composed of each separate judgment. In 
the case before us, a majority of three to o~e were for con
viction. But the judge wa..'i hanged for pronouncing 
senrence of death upon the votes of this majority, though 
it was propped by an adventitious accession of three other 
votes. 

S. Every citizen may here find most comfortable infOT
mation of the jealous attention, with which the law watches 
over him, even when he is accused o{ violating the law. 
No jury can pass upon him, except that upon which he 
puts himself. "Hackwy," says the case before us, "did 
not put himself upon those others." F~u every trial there 
must be a. new selection. The discretionary powers, which 
we have described, and ·wnich, in one view, appear so for
midable, though, in every view, they are so necessary, can 
never be exercised against him by any body of men, to the 
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exercise of whose powers he does not give his consent. 
He may suffer, indeed, in another way. He may suffer 
the pain of contumacy, direful and hard. His contumacy 
may, by a legislative proce88, be tl"'Ulsformed into a con
fe&Sion of his guilt. But, by his countt-y be can never 
suifer, unless, in the language of the law, he "put himself 
upon his country." 

In the strictest and most correct meaning of the word, 
we have unquestionably, I think, traced the trial by jury 

· to the Saxons. Selden thinks they derived it immediate
ly from tfte Greeks : others think they derived it from the 
Greeks through the intermediate channel of the Romans. 
The latter seems the most probable opinion. From the 
Romans they might receive it, by their immediate inter
course with them in Germany, or they might receive 
it by still another intermediate channel-that of the 
Britons. 

It has been already mentioned, that the Roman arms 
were followed constantly and rapidly by the Roman laws. 
If, therefore, we can trace. the conquests of Rome to the 
Saxons ; to ~hem we may expect to trace the institutions 
of Rome likewise. 

The 1088 of the legions undet: Varus was one of the most 
striking events in the reign of Augustus. On the mind of 
the emperor it made so deep an impression, that he was 
often heard to cry, in his interrupted slumbers- Varus t 
restore my legions I Thi1S remarkable di81\Ster happened 
in or near the country of the Chentsci, which was itself 
a part of Saxony; and was, indeed, the consequence of 
the extraordinary pains employed by Varus, to diffuse 
among the .inhabitants the laws and jurisprudence of 
Rome. 

By Velleius Paterculus we are informed, that when 
Varus commanded the army in Gennany, he entertained 
an opinion, that men, who had nothing human about them 

• 
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but their form and their language, might be civilized by 
laws much more eadily, and much more effectually, thau 
they could be brought under 11ubjection by the sword. 
Under the influence of this imp1~ion, he remained in hilS 
camp without military exertiou ; and, ~Surrounded with 
enemies, sat in judgment on causes, which were brought 
before him, iu the a;ame manuer as if he ho.d been a prretor 
presiding in the forum of Rome. Of this propensity, the 
Germans took an artful advantage. They instituted, before 
Varus, a continued series of litigation; they expressed, in 
the strongest terms, their gmti tude at beholding their con
troveniies terminated by Roman justice, and at seeing tbe 
mild energy of law SUWtituted in the plRCe of decisions 
by force. They expre~ed also their hopes, that, by the 
inftuence of this new discipline, their own ferocity would 
be gradually softened, and themselves would be gradually 
qualified to think and to act as the friends of Rome. The 
surprise of his legions was the finit thing which roused 
him-but it roused bim too late-from his delusive 
dream. 

The Saxons, it is said, might see the benefit and 
retain the exercise of the Roman institutions, after they 
bad expelled him who introduced them with so much zeal, 
and so much unguarded confidence. 

The Saxons, who invaded and conquered England, might 
also learn the Roman form& of decision through the me
dium of the Britons. On a fonner occasion,1 I mentioned, 
that there is, in truth, no reason to suppose that the de
struction of the Britons by the Saxons, on their invasion 
of England, was so great or general as it has been fre
quently represented. After some ti1:0e, there was, unques
tionably, an intimate and a continued intercommunication 
of ma.nne1'8, customs, and laws between the two nations. 
Even an English historian admits, that a more minute and 

1 Ante, vol. 1. p. 4-12, .US. 



Olf JURI.ES. 185 

particular account of the Angl~axon constitution might 
be extracted 'from the Welsh laws of Howell Dha, whirh 
were collected in the ye~t.r · eight hundred and forty-two, 
than even from the Saxon laws themselves. He indee1l 
accounts for this similarity, by suppot~ing that the Welsh 
adopted the regulations of their ancient enemies. A W elsll 
hisoorian would, probably, admit the fact of the similarity, 
but, as oo the inference clrawn from it, he might, perhaps, 
be able to turn the tables upon the historian of England. 
It is, indeed, highly probable, that the Saxons borrowe(l 
more from the Britons, than the Britons borrowed from 
the Saxol18. 

I have now traced the trial by jury, in its principle, and 
in many parta of its practical rules, to the most splendid 
ems of Rome and Atherus: and I have ascertu.inell tl1e 
reign in which ita present number was fixed, and tl1e 
principle of unanimity in verdicts of. conviction was intl'o ... 
duced. On this principle of unanimity, farther attention 
ought to be besoowed. 

We have seen an express and a very awful authority, 
that, in verdicts of conviction in criminal easel!, it must 
be inviolably observed. Is the rule extended-ought it 
to be extended to verdicts of acquittal in criminal cases? 
Is it extended-ought it to be extended to any verdict 
in civil cases? I state the questions on the double groundg 
of fact and reason ; because, in these lectures, we are eu
iitled to co118ider the law as citizens as well as jurists. It 
may be our duty to obey, when it is not our duty, because, 
without any fault, it is not in our power, oo approve. 

I shall col18ider the questions hitsoorically and on prin
ciple. On this, as on other topics of common law, we 
shall probably find that principle is illustrated by hiiltol'y. 

I beg leave, before I proceed, to suggest one precaution 
-that· the idea of a unanimous f!erdict should be carefully 
distinguished from the idea of a unanimous etmtiment in 
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thooe who give that unanimous verdict. This distinctionp 
perhaps, will be Iound far from being unworthy of yom
at.Wntion. But let us proceed. 

That verdicts in civil causes, 88 well as verdicts of con
viction in crimin&l causes, must be unanimoll8 in otder to 
be valid, seems to be a rule unknown to the law of Eng
land for many ages after th~~ot of Alfred. During som& 
:reigns after the conquest, the law was, that if some of the 
jurors were for one party, and some for the other, new jurors. 
were added, till twelve \Vere found, who agreed in opinion 
for one of the parties.1 In the :reign of Henry tbe Third, 
a uuanimous verdict was tttill not deemed absolute1y nec
essary ; but the dissenting jurors were amerced, 88 guilty 
of a kind of offence, in obstinately maintaining a diffenmce 
of opinion.!' 

In the next reign-that of Edward the First-it wlis 
l~~oid down for law by a respectable writer,8 that when the 
jurors differed in opinion, the judge, before whom the 
cause was tried, might, at his election, add others, till 
twelve were found unanimoll8; or might compel the jury 
to agree among themselves, by directing the sheriff to 
keep them without meat or drink, till they agreed on 
their verdict.• There was still another method, wh~ch, we 
are informed by a remarkable ease in that reign, was the 
custom. The verdiCt of the minority ns well as of the 
ruajority was ascertained, and distinctly entered on the 
record ; and the11 judgment was given according to the 
verdict of the majority.6 

In the eighth year of Edward the Third, when a juror 
del:ayt:d his companions a d~~oy and a night, without nssent
ing or giving any good reason why he would not assent. 
the judge committed him to prison. In the forty-firs~ 
year of the same reign, the point was fully debated io the 

1 I Reev. 106. 
• llle-e\·. 480. 
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court of common pleas, and, as has been generally thought~ 
finally settled. All the jurors, except one, were agrt!t'tl. 
They were remanded, and remained all that day and the 
next without eating or drinking. Being then asked if 
they were agreed, t.he dissenting juror amswered, no ; aud 
ti&id that he would die first in prison. On this, the justice& 
took the verdict of the eleven, and committed the !lingle
juror to prison. Al.l this happened in an assize. But when 
judgment was prayed upon thi11 verdict, in the court of 
common pleas, the jtb!tices were unauimously of opinion~ 
" that a verdict from eleven jurors was no verdict at alt.'• 
When it W88 urged, that former judges had taken veJ•dicts 
o~ eleven both in assize and trespass, and one taken in tlte
twentieth yel\1' of the king wats particularly mentioued ; 
Thorpe, one of the justices, said, that 'it was not an example 
for them to follow, for that judge bad been greatly ct\n
sured for it : and it was said by the bench, that the justice~ 
ought to have carried the jurors about with them in carta 
till they were agreed. Thus it was settled, we are told. 
that the jurors must be unanimous in the verdict ; aud 
that the justices may put them unde1· rel!tmint, lf necessary. 
to produce such unanimity.t 

Unanimity produced by restmint! Is this the principltt 
of deoision in a trial by jury '? Is that trial, which hM 
been so long considered 33 the palladium of freedom
Is that trial brought t.o its contmmmation by tyranny's 
ro08t direful engine-force upon opinion-upon opinion 
givtm under all the saoctio08 and solemnities of an oath? 
Every other agreement produced by duress is invalid and 
unsatisfaCtory: what contiary principles can govern this? 

Let ua here make a pause-let us turn round and look 
back upon the point said to be settled, and the manner of 
settling, it. Useful observations will probebly be the re
aolt. 

I :llteev. 191. 



We see tlaat) in civil cases, unanimity was not origi~1ally 
required from the juron;: the unanimou~verdict of twelve 
was, indeed, deemed necessary ; and, for this reason, new 
jum~ were added, till twelve were found of the same 
mimi. This mode must have been productive of very 
-gr-eat inconveniences. It was necessary that the added 
jm·org :ihould be as fully informed concerning tJ1e cause, 
;ts th<>Me who had been impanelled .originally. Every 
uew addition, therefore, must llave been attended with all 
the trouble, and expense, and delsy of a new trial. With. 
·a view, probably, to avoid those inconvenienceii, a custom 
was introduced to enter on the record the opinion of the 
minority as well as that of the majority ; and to give judg
ment upon the latter opinion.t 

Fl-om the record of the ca.'ie, however, in whiula this is 
11tated to have been the custom, it. a.ppears that another 
mode was adopted sometimeH by the jurors among them
selveii, and without auy communication of it to the court. 
A large extract of this record; of the t\yentieth year of 
Edward the First, is furnished us in one of the valua.ble 
notes annexed to my Lord Hale's history of the pleas of 
the crown.2 The history of that C86e, and the conduct of 

the jury who tried it, dCI:!erve very particular attention. 
Certain lands were recovered against a prior before two 

judges of assize, in the sixteenth year of Edward the First. 
The prior complained, that injustice had been done l1im at 

1 In the tlfty-elxth year of Henry the Third, we have a precedent of 
the manner, in which the entry on the rec<)rd was mad-" And all the 
jury except- eay upon their ' oath, etc. and - eaye upon hie oath, 
etc. But because the aforesaid eleven •Y accordingly, etc. therefore it 
Is considered," etc. 

ln a record o{ the fourteenth year of Edward the First. the reuon is 
assigned in tbeee wordt-" quia dlcto majorle partie juratorum sta.Ddum 
et~t. " To tbe princlple-th&t & rnr.jorlty Is sn1flclent-&Dd not-thAt 
unr.nhnlty ls necessary~ apper.l Is mr.deon the record. 2 Bale, P . C. 
m . 

s Vol. 2, p. 298. 
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the assize; and the Bishop of Winchester and others were 
appointed to hear the prior's complaint, and to do justice. 
The judges appealed, for their justification, to the record 
of the judgment, which they bad given. In tl1at record, 
the conduct of the jury was stated very minutely. John 
Pickering, one of the jurors, in nanating the ve1·dict of 
the jury, was contrary to all the other jurors; Ior he nar
rated a different thing from what was agreed upon amot\g 
them, as appeared by their examination. For this con
duct he was amerced, and ordered into the custody of the 
sheriff, till be madesatitSfaction for his lrausgression. The 
judges, say the bishop and his associates, without specjfy
ing on the record, as was the custom iu suc~h C&li~, the 
opinions of the eleven, or the contradictol'y opinion of 
John Pickering, received the verdict, as if all had lJeen of 
the same sentiment concerning it, and gave juclgment 
accordingly. Thi'-' judgment was, by the bishop aud his 
assooiatea, declared contrary to the law and custom of t.lte 
k i.ngdont. From this decision, a writ of error was brougl1t 
before the king, by the original plaintiff. But whether 
any final determination was given, or, if given, what it 
was, we are not informed. 

From the record it appeani, that, when the jurors could 
not agree in a ve1-c.lict, it was the custom and deemed to 
be the law to enter the different sentjments upon the 
record, and give judgment according to those of the ma~ 
jority: But from this record something more ap~. 1 t 
appears, that the jury might agree upon a verdict among 
themselves, and appoint one of their number to narrate it to 
the court-that if the person, thWJ appointed, narrated the 
verdict in a manner contnuy to what was agreed on, be 
was guilty of a misdemeanor-that the verdict agreed on 
fthould not, however, be vitiated by the prevarication of 
the foreman, but should be received according to what was 
agreed upon among the jury. Such is the evident import 
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of the record before the jtulges of assize, and of tl~ judg
ment which they gave upon the proceedings. 

The bishop and hilt associates are extremely inaccurate:· 
in stating the fac~ upon which they ground their repr. 
hension of the judges. From their statement one would 
be led to imagine, that Pickering narrated one verdict as. 
the voice of the other eleven, and anothe1· as hill own ; and 
that the judges, ~thout taking any notice of this contra
diction, luld received and entered the verdict as a unanimous 
one. But tbi~ was very far from being the f.act, as it ap
pears up<Ju tho record of the two judges of assize. Pick
ering specified in his narration no difference of sentiment. 
He, on the contrary, attempted to palm upon the court, as
a unanimous verdict, one contradictory to that which had 
been agreed on among the jury. The other jurors dis
closed the verdiut agreed on. That verdict was received 
and entered a.:t a unanimous one. Pickering himself Rp
IJeiU'S not to have either denied or retracted his own agre&
ment to it. The law and custom of the kingdom, there. 
fore, concerning concerning contradictory verdicts, were 
applied with great inaccuracy, to the proceedings befor& 
the two judges. 

Highly 1)robable it is, however, that, before this ventict 
w~ formed, much diversity of sentiment waa entertained 
concerning it, among the jurors. The expl'e1J8ions of the 
record are very remarkable- " inter illos fuit prot?inm "
the verdict was provided among them. Consideration. 
consultation, adjustment, are all suggested by this em
phatic phrase. 

One importantsubjectof their deliberation is mentioned; 
and it appears, that their sentiments were worthy of the 
subject, which employed their attention. The prior, it 
11eems. claimed the plaintiff a.'! his villain. The con~te

quence of this claim, if established, would have been, that 
the plaintiff could not have reconred the laoda in ques-
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tion. For a villain could acquire no property in· lands or 
goodg ; but if he purchased either, the lord might enter 
upon them, or seize them for his own use.1 

The jury found, that the father of the plaintiff was a 
free man, and of free condition; and that although the 
father and his issue held, of the prior and his predecessors, 
their tenements in villainage and by villain services, this 
should not prejudice theru 81:1 to the freedom of their per
sons. They 1\.S.Sign tl1e rea.son-becall.li~ no pTescription of 
time can reduce free blood to a couditiou of slavery; there
fore the plaintiff should recover. This position, indeed, 
the bishop aud his associates declare to be altogether false ; 
and some of the jury themselves, perhaps, entertained a 
degree of hesitation concerning it, and did not adopt it 
till after much deliberation an<l advisement. They pro
vided, however, a verdict, founded on tlt.is positio11, aml 
instructed one of their number to narrate that verdict to 
the court. 

The conduct of this jury in fonning their verdict de
serves the attention-perhaps, as we shall afterwardl5 find, 
the imitation of their successors. Sentiment!!, somewhttt 
discordant when taken separately, may, by a proper pro
cess, be melted down into a unanimous verdict. 

Hitherto we have discovered no law or authority, which, 
in civil causes, requires unanimity in the verdicts, far less 
in the sentiments, of jurors. In this reign, however, an 

· ·approach 'seems, at first sight, to be made towards the rule. 
The author of Fleta, who wrote in the time of Ed ward the 
First, gives, as we have seen, the election to the judges, 
either to increase tl1e number of jurors till twelve a.re 
found unanimous, ot· to compel the finlt twelve, by hung~r 
and t~t, to agree. 

The author of Fleta was a writer very respectable : 
great deference is due to his sentiments : but the senti-

1 ! BL Com. 98. ·· 
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ments of uo wriler luwe, on the btllance of authority, the 
weight of judicial determina.tionl!l. Besides, the practice of 
withholding from jurOl"S the cau.ses of torpor and the incen
tives of passion, while they ponder an·d deliberate concern
ing their verdict, will, perhaps, be traced to a source and 
to principles, very different from th().Se assigned by tlt~ 
author of Fleta. 

The case decided in tlae iorty-6rst year of the reign of 
Edwa~ the Thil'd may, perhavs, be urged as a leading and 
governing authority for tlte principle of unanimity in the
verdicts and opinions of jurors. In that case, the court 
said, that tho justice::~ ougl1t to have carried the jurors 
about with them in cart::~, till they were agreed. But, ~ 
to thil:l saying ·of the court, f crave tl1e liberty of propos
ing two que:stious. 

Is it supjJOrted by any previous cu:stom or adjudication?' 
Our investigatiout~ lti thcl'to lead us t.o conclude, that it 
l1alS no such support. 

Is it the point of adjudication in this very c~e? It i~ 
no.t. The question in judgment before the coUt·t was this 
-Is the verdict from eleven jurot-s only a good verdict?" 
This question the court determined judicially; and their 
detennination was in the negative. But was the other 
question-What shall be done with a. dit~agreeing jury?-~ 
was this question in judgment before them? It was not. 
Was the answer given to this question a necessary eon
sequence of their adjudication on the point judicially 
before them? It was not. The verdict of eleven jurors 
only might be an erroueous verdict. Does it follow, tllat 
the error can be prevented or rectified only by carting the 
jury till they agree ? According to the practice previous 
to this saying of the court, it would have been rectified by 
entering on .the record the opinion of the dissenting juror_ 
According to the practice subsequent to this saying, the 
error would have been prevented by directing a juror to 
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be withdrawn. According to the principles of jury tl'ial,. 
jt might be prevented or rectified by a vw·iety of model! 
other and more eligible than that of carting the jury .. 
Some of those tt1odes will soon be suggested. 

" f would know," ~~~ys my Lord Chief Justice Vaugbau,. 
in the celebrated cause of Bushell,t " whether anything
be more common, than for two men, stuuentd, barrist,et'S,. 
or judges, to deduce contrary and opposite conclusionK 
from the same case iu law ? And is the1·e auy difference,. 
that two men should infer distinct conclusions from the· 
same testimony ? Is auything more known, than that the· 
:i8Jlle author, and the same place in that author, is forcibly 
urged to maintain contrary conclWiions : and the decision 
is hard which is iu the right? Is anything more frequent 
in the controversie~~ of religion, than to press the same· 
text for oppo~~ite tenets ? How then comes it to pass, that 
two pel"80rm may not, with reason and honesty, apprehend 
.what a witness says, to prove one thiug in the understand-· 
ing of one, aud a .contrary thing clea.l'ly iu the understand-· 
ing of the other? Must, ~refore, one of these,'' asks his. 
Lordship, "merit fine IUld imprisonment?'' 

Must, therefore, both of these, I beg leave to ask, merit 
what is wonse thu.n imprisoumetlt and flue? Must they be 

·exposed, in carbi, to public derision, because they aet a 
part which is common, innocent, w.avoidable? MU8t 
tbey suffer aill the extremities of hunger and thirst, till, at 
last, agonizing nature makes the necessary but disgraceful 
bart.eT of unsufferable punishment for degrading preval'i
cation? Aro instmmenta subscribed by pain, by infamy, 
and by shame--are these the letters tecommendatory,. 
which our law dispatches, or wkhe~ to dispatch, to the re
motest regions of the globe, in order to concentre in the 
trial by jury the admiration a.nd imitation of all ? 

It must, however, be confessed, that though no judiciaL 
1 Vaughan, 141. 

• 
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determinations, so far as I know, are precisely in the point; 
yet the fol'l'nS of our law, rendered venerable by the im
memorial practice of ages, seem at lea.st to countenance, if 
not to presuppose, the principle of unanimity in the trial 
by jury. When the jury retire, a be.illif is sworn to keep 
them together till they be agreed of their verdict. When 
they return to the bar, the first question asked of them is 
-Are you agreed of your verdict? This question must 
be answered in the affirmative, before the verdict can be 
received. Such are the established forms of the law. They 
seem to require a unanimous verdict. 

Every juror swears that he will giye a true verdict ao
~ording to his evidence. The sacred obligation of this 
oath demands, that to unanimity truth shall not be made 
a sacrifice. 

In this situation are the jury placed. Truth and unanim
ity-qualities very distinct--qualities, on some occasions, 
seemingly irreconcilable-must unite in the composition of 
their verdict. To extricate them from such a labyrinth, 
where the law seems to point to one direction, and their 
aaths seem to point to another, is there no affectio~ 
ha.nd. to furnish them a clue? 

What is a verdict? It is the joint declaration of twelve 
jurymen upon their oaths. Littleton calls it " the verdict 
of twelve men.'' l 

"Veredictum," says my Lord Coke, in his valuable 
Commentary, "quasi dictum veritatis, as judicium is 
quasi juris dictum. Et sicut ad qu~eStionem juris non 
respondent jura.tores, sed judices ; sic ad qu~eStionem 

facti, non respondent judices, sed juratores." A verdict 
is a declaration of the fact: a judgment is a declaration of 
the law. To a question of law the judges, not · the jury. 
shall answer : so, to a question of fact, the jury, not the 
judges, shall answer. So far the p&rallel holds exactly 

11 Ina. 226. 
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between the duties of judges and of jurors. in their re
spective provinces of law and of fact. So far the pa.ta.llel 
hol.d.s. between a verdict and a. judgment. 

We have seen whlLt a. vet-diet is: it is a. joint declare.
tion of the jury. Whnt is a judgment? It is, I appl'&
ltend, the joint declaration of the court. It is not merely 
a declaration of a majority of the judges: it is the declara
tion of the <.'Ott1't. When it is solemnly pronounced, even 
by a dissenting president, it must be announced a.s "the 
judgment of this court "-not as the" judgment of n majm·
ity of the judges." Wl1y should uot the parallel hold, in 

. this instance too, with regard to a jury, except in a case 
of conviction, which has been already shown to stand 
upon its own peculiar foundation? 

We have seen, that, in this instance too, the parallel 
did hold formerly with regard to the jury. We have seen, 
that the declaration of the majority operated as the 
verdict of the jury. For some time, indeed, the dissent of 
the minority was noticed on the record; but was it neces
sary to notice that dissent? Was .it nec~ssa.ry to continue 
thl\t practice? Every one knows, that judgments are 
entered 1\S the acts of the court generally, even when there 
is a dissenting minority. Why should not the same prac-
tice prevail-why should we not presume that the Sl\me 
practice has prevailed, with regard to juries ? On the 
record, the trnnKactions of the court bel\r the same stamps 
of unanimity with the transactions of the jury: whence, 
then, can it be inferred, that a degree of unanimity is, in 
reality, required from the jurors, which, on all hands, is 
acknowledged to be unnecessary in the judges? 

Whether, therefore, we consult the suggestions of the 
records, or the information of etymology, the inference.<t 
of analogy, or the langnage of adjudicationlJ. \Ve shall find 
110 authority to conclude·, thai. in civil causes, the verdict 
of n jury must be founded on unanimous opinion. 

13 
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But recurrence will still be had to those ~nerable 
forms, immemorially established, which countenance or 
presuppose the doctrine of unanimity in the trial by 
juay. Before a verdict can be received, it will be urged, 
the jw·y must declare, that of that verdict they are 
1\gl'eed. 

Permit me, on this occasion, to have reco\U8e to a con
jecture. I propose it with diffidence: I pul"8ne it with 
caution: if my expressions concerning it become sanguine, 
it shall not be till I think I have established it. My con
jecture is, that by the phrase, "agreed of a verdict," 
nothing more is meant, than that the jury are willing and 
prepared to give a verdict ; and by that means, bring to a 
decision the controvel"8y submitted to them. 

In early times, a verdict, as we have seen, could not be 
prevented by the cont1-ary vote or sentiment of one or of 
a minority of the jurors. The jury was increased till 
twelve were unanimous; or the vote of a majority WtLS 

received as a decision. But the effect of an obstinate 
refusal to give any vote was very different. We have 
seen, that all the votes were required to be disposed of on 
the record ; and that though eleven votes on one side, 
and one on the othel', formed materials for. a verdict ; yet 

·eleven votes, unopposed by the dissenting one, were 
deemed insufficient for that purpo.>e. Those, therefore, 
who wished to obstruct the administration of justice in 
the trial by jury, accomplished their wishes by refusing to 
give any vote on either side. In turbulent times-a.nd the 
times I allude to were turbulent-this expedient woulll 
be often used, by the friends of a. powerful usurper in 
possession, against a.legal1-ecovery by him who had right. 
To restrain and to prevent the pernicious effects of sucl\ 
s conduct, every juror was sworn to give a verdict; the 
'Miliff was sworn to c·onfine him till he should agree to 
give it; and no declaration was received by the court, 
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till it was unanimously declared, that, as to the point of 
giving a verdict, they were all agreed. 

These observations will · throw a new light upon some 
points, which have been already mentioned. The case 
of an obstinate juror, of the species now described, hap
pened, as we before noticed, in the eighth yei.U' of the reign 
of Edward the Third. Upon that case, my Lord Chief 
Justice Vaughan makes the following remarks : "This 
book," says he, "rightly understood, is law: that he staid 
his fellows a day and a night, without any renson or as
senting, may be understood, that he would not, at that 
time, intend the verdict at all, more than if he had been 
abient from his fellows ; but wilfully not find for either 
side. In this sense, it wa.s a misdemeanor against his 
oath; for his oath was truly to try the issue, which he 
could never do, who resolved not to confer with his fel
lows." "And in this sense," adds he, "it is the same 
with the case 34 Ed. III. where twelve being sworn, and 
put together to treat of their verdict, one secretly with
drew himself, and went away, for which he was justly 
fined and imprisoned ; and it differs not to withdraw from 
a man'11 duty, by departing from his fellows; and to with
draw from it though he stay in the same room: and so is 
that book to be understood." 1 These remarks corroborate 
what I have mentioned-that the great object seems to 
nave been to secure a decision, not a unanimous decision, 
by verdict. For both the cnses, just now noticed, happened 
before that which is alleged to have settled the principle 
of unanimity. I hope, I have now established my con
jecture. 

I have asked, "since judgments are entered as the acts 
of the court generally, when there is a dissenting minority; 
why should not the same practice prevail-why should we 
not presume that the same practice has prevailed, with re-

, Vaugh. 16L 
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gard to juries?,. I now go farther, and undertake to 
evince, that the reason for that practice is much g1·eater, 
and that, consequently, the presumption in its favor is 
much stronger, in the case of jurors, than it is in the case 
of judges. This will appear from a variety of conside~ 
tions. · 

In the turbulent times, to which I allude, the jurors, 
as we are told by Montesquieu, were obliged to fight 
either of the parties who might give them the lie. When 
there was no dissent, or which, 1\8 to this point, was the 
same thing-when no dissent appeared, a party who gave 
the lie to one, must engage in single combat with each. 
Their number would render him circumspect. A regard, 
therefore, to the Mecurity of jurors. would superinduce 
every prudent appearance of unanimity in their opinions 
and verdicts. But this reason applied not to the judges. 

In times the most civilized and tranquil, it is improper 
to expose jurors unnecessarily to the concealed resentment 
of those, who may be affected by the parts they severally 
taxe in the juries, of which they are members. This 
reason is applicable, but · not so strongly applicable, to the 
judges. 

In this argument, whatever shows a greater rei\Son for 
preserving the vestiges of diversity in the sentiments of 
the judges, than in those oi the jul'ors, will have the same 
effect, as that which shows a greater reason for preserving 
the appearance of unanimity in the sentiments of the 
jurors, than in those of the judges. We have seen,l that 
"a judge, particularly 1\ judge of the common law, should 
bear a great regard to the sentiments and decisions of 
those, who have thought and decided before him.'' We 
have seen,1 " that the evidence of facts--and facts are the 
province of juries-cannot be ascertained, distinguished, 
or estimated by any system of general rules; and that, for 

1 Ante, p. 159. • Ante, Jl• l&l. 
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this · reason, the evidence of facts must, in every case, 
depend on circumstances, which to that case are peculiar." 
The natural consequences from these two positions are, 
that it might be ~ful, perhaps mateJ1al, to preserve, on 
the record, evidences of the unanimity or diversity of 
sentiments, with which judgment.d are given, so that they 
may make' the slighter or deeper impression on the minds 
of succeeding judges; and. that such a measw'8, with 
regard to verdicts, would be altogether useless and imma
terial; since every verdict rests on its own peculiar cir
cumstance!!, without precedent and without example. 

The result is, that the reasons for apparent unanimity 
on the record are not so great, nor the presumption arising . 
from them so strong, in the case of judges as in the case 
of jurors : an apparent unanimity, however, is preserved, 
while a real diversity of sentiment subsil!ts, in the ease of 
judges: there is, therefore, much greate1· reason to presume, 
that a real diversity of sentiment ma.y subsist, though an 
apparent unanimity be preserved, in the case of juries. 

It may be naturally asked-if this principle of un&
nimity in the trial by jury be unfounded; how has it hap
pened, that the opinion of its existence l1as been so gen
eral and so permanent, not only among the people at large, 
but even among professional chl\ractel'S? This has already 
been accounted l or in pl\rt. It was prudent to preRerve 
the appearnnce of unanimity: this uniform appearance 
would naturally produce and disseminate an opinion that 
the unanimity was. real. Besides, in one species-in the 
most important species of verdicts-those of conviction in 
criminal, still-more in capital cases-this unanimity, upon 
the principles which have been explained, was not only 
apparent, but real and indispensable. Farther; the awful 
precedents set by Alfred, to establish the principle of 
unanimity in this species of verdicts, would naturally 
make a deep aud lasting impression upon all-upon pr~ 
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fessional characters 88 well 88 upon others. Impressions, 
deep and lasting, are always d.iifu.sive: their intluence, 
therefore, extended beyond those cau.ses, which had origi
nally produced them. Unanimity, confined, in its princi
ple, to verdicta of conviction in criminal cases, was applied 
indiscriminately to cases and verdict& of every kind-to 
verdicta of acqUittal, 88 well as to those of conviction-to 
C88es civil, as well 88 to cases crimiDI\1. 

This subject, so very intereating to juries and to all 
who, and whose causes, are tried by juries, I have investi
gated minutely and carefully, historically and upon prin
ciple. Of many late dicta I have taken no notice, because 
they are suspended on those of a m01-e early period. . To 
trace mattel'li to their remotest sources, is tht) most satis-
factory and the most successful mode of detecting errol'8, 
BB well R8 of discovering truths. In doing both, I hope 
that. on this subject, I have had some success: if so, I 

·shall have much satisfaction ; for I shall have contributed 
to dispel a cloud, dark and heavy, which has hitherto 
shad6d and hung over the trial by jury, so luminous wl1en 
beheld in its unintercepted lustre. · 

If I have been successful, many practical advantages 
will result to parties, to jurors, and to judges. My theory 
is shortly this. To the conviction of a cl'ime, the undoubt
ing and the unanimous sentiment of the twelve jurors is 
of indispensable necessity. In civil causes, the sentiment 
of a majority of the jurors forms the verdict of the jul'y. in 
the same manner as the sentiment of a majority of the 
judges forms the judgment of the court. In many cases, 
a v.et·dict may, with great propriety, be composed of the 
separate sentiments of the several jurol'B, reduced to what 
may be cat'led their average result. This will be ex
plained. Hitherto, I have sa.id nothing concerning ver
dicts of acquittal in criminal cases. After what ha.~ been 
observed, it i..6 unneceesary to say much concerning them. 
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If to a verdict of convictio.n, the undoubted and the unan
imous sentiment of the twelve jurors be of indispensable 
necessity; the consequence unquestionably is, thatas~ngle 
doubt or a single dissent · must produce a verdict of 
Rcqnittal. 

Let us now see whethe1· thi:t theory, short and plR.in, 
may not be reduced to pmctice, with great security and 
advantage to parties, to. juries, and to judges. 

In criminal prosecutions, the state or society is al ways 
a party. From the necessity of the case, it is also always 
a judge. For we have seen, that, in the social contract. 
the party injured transfers to the public his right of puu
ishment, and that, ·by the public, the party injured agreeti 
to be judged. The state acts by the medium of the 
selected jury. Can the voice o( the state be indicated 
more strongly, than by the unanimous voice of this selected 
jury? Again; the state, though a party on one side~ bas 
a deep interest in the party on the other side ; for to " 
well organized state, every citizen is precious. According 
to tbe theory which we are now trying by its application 
to practice, the state can lose no precious part of hersel r. 
unless on the strongest indication that !!he herself, if con
sulted on the occasion, would say. 

-lmmedleabUe vulnua 
Eme reddendum eBt ; ne pare alncera trahetnt. 

By the practice of this theory, the state willloee no mem
ber by the malice or resentment of a single individual, 
who, with a constitution as strong as his hEmrt is bard, 
can starve his fellow-jurors into n. reluctant and prevari
cating vel'dict of conviction. 

How stands the other party to a criminal prosecution ? 
He stands single and unconnected. He is accused of n 
crime. For his trial on this accusation, he is brought 
before those who, if be is guilty, represent his offended 
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judge. If it were possible, the characters of pnrty and 
judge should be separated altogether. When tlaat is im
possible, the greatest secw·it.y imaginable should be pr~ 
vided against the dangers, which may result from their 
union. The greatest security is provided by declru·ing, 
lind by reducing to practice the declaration, that he shall 
not suft'er, unle&J the selected body who net for his coun
try say unanimously and without he!>itation-he deservet1 
to sutTer. By this practice, the party accused will be 
eft'ectually protected from the concealed and poisoned 
dal.'ts of pt·ivate malice and malignity, and can never sutler 
but by the voice of his country. 

By this practice, we 1\1'6 led to see the beautiful and 
exquisite propriety and empbagis of a form, which is used 
every day in criminal trials ; but which i.1! the object of 
little attention, because it is used evet-y day. When tlte 
jul'Y are sworn to hy a person for a crime, the cle1·k of the 
court informs them succinctly of the nature of the cha1·ge ; 
that the prisoner has pleaded to it, that he is not guilty ; 
tlmt for trial he has put himself upon his country-" whiclt 
country," adds he,'' you are." Upon the principles which 
1 have stated and explained, a jury, in criminal cases, nu\y, 
indeed, be called the country of the person accused, aml 
the trial by jury may, indeed, be denominated the trial pPr 
patriam. 

"In a well tempe1'6d government," says the Empress of 
Russia, in the excellent instructions which she gave con
cerning a code of law, for her extensive empi1'6, ''In t\ 

well tempe1•ed government, no person is deprived of · his 
life, unless his country rise up against him." 1 Let others 
know, and teach, and publish, aud recommend fine polit
icA.l principles : it is ours to reduce them to practice. 

We may now conclude, that tl1e practice of the them')\ 
which we have explained, is ndvantageous and secure for 

a 8 War. Bib. 67. 
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tl,e parties in criminal causes. Let U8 next examine it in 
relation to causes of a civil nature. Here, we say, the 
sentiment of a majority of the jurors forms the verdict of 
the jury, in the same manner as the sentiment of a major
ity of the judges forms the judgment of t he court. 

That the sentiments of the n1ajority shall gt>vern, is, as 
we before showed at large,1 the general rule of society. 
To this rule we have seen the strongest reason to intl'O· 
duce an exception, with regard to verdicts of conviction 
in criminal prosecutions. Does the same reason extend to 
civil eaU&es? We presume not. In civil causes, the jury 
stand equally indifferent to the parties on either side. As. 
the juridical balance thus hangs in perfect equipoise be
tween them; it is for their security, and for their advan
tage too, that the scales should clearly indicate the propor
tion~\~ weight of law and truth which is thrown into them, 
and that a preponderancy on the whole · should direct the 
decision. To insist that a jury should be unanimous, is 
eventually, iu many cases, to ordain, that their verdict 
shall not be the legitimate offspring of free deliberation 
and candid discussion; but shall Lethe spurious brood of 
strength of constitution and obstinacy of temper. For the 
advantage and security of the parties thia cannot be; the 
other must. 

Let ns now consider this subject as it respects juries. 
From the principle of unanimity, as it bas been often 

. understood, he who will l~e obliged to discharge the im
portant trusts and duties of a. juryman has but a comfOJt
less pr06pect before him. He must perform the most 
interesting business of society-he must decide upon 
fortune, upon character, upon liberty, upon life : all this 
he mnst perform in conjunction with others, whom he 
does not choose, whom, perhaps, he does not know, with 
whom, perhaps, he wonld not wish to a.ssociate; for 

:Ante, VOL 11 p. 27'7, 
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though jurorB are selected, they are not selected by one 
another: all this, too, he must perform in real or in coun
terfeited unanimity with eleven otherB, each of whom is 
summoned and appearB on this business under the 81\me 
untoward circumstances with himself. What must he 
do? In the affairs of life, real unanimity among such a 
number is little to be expected ; least of all is it to be · 
expected in matters which are litigated, and concerning 
which, if there had been no doubt, it is to be presumed 
there would have been no controversy. If real unanimity 
cannot be expected, he must either counterfeit it himself, 
or· he must be an accessory before the fact to the counter
feiting of it by others. The first is the principal, the 
second is inferior only to the principal degree of disin
genuity. Such a situation can never be desirable: on 
some occasions, it may be dreadful. 
· Let us suppose, that matters nre . brought to the sad 

alternative-that 1\ juror must ruin llis constitution, or, 
pet·baps, literally starve himself; or, to avoid immediate 
death or a laogui.slting life, he must, contrary to his con
science, doom a fellow man and a fellow citizen to die
what must he do ? In this crisis of distress, he prays 
direction from the laws of his country: the laws of his 
couhtry, as often undemtood~ tell him-you mW!t starve: 
lor it cannot be insinuated, that the laws will advise hiJn 
to belie his conscience. He obeys the hard mandate: by 
the virtue of obedience he loses bis life : by his death the 
jury are discha1·ged : for now there is a natural, as well 
1\lJ a moral impossibility of obtnining the unauimous vel'
dict of twelve men. The fornle1· produces what, on evel'y 
principle of morality and jurisprudence, the latter ought 
most unquestionably to hnve produced. But wl1at muRt 
be t he consequence of the jury's discharge? Does it dis
cha1·ge the peraon ACcused? No._ A second jury must eit 
upon him; and before that second jury must be brought 
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all those inextricable difficulties, which produced such 
calamity in the first. 

Where is this to end? By the practice of the princi
ples which T have explained, this can never begin. It is 
no hardship for each jul'Or to speak his genuine and 
undisguised sentiment. Is it for conviction ? Let him 
declare it. Let every other, in the same manner, declare 
his genuine aud undisguised sentiment. lf the sentiment 
of every other is for conviction; the verdict of conviction 
is unanimous. I! a single sentiment is not for conviction ; 
then a verdict of ac<{uittal is the immediate consequence. 
To tllis verdict of acquittal, every one whose private sen
timent was for conviction ought immediately to agree. 
For by the law, as it bas been stated, twelve votes of con
viction are necessary to compose a verdict of conviction : 
but eleven votes of conviction and one against it compose 
a verdict of acquittal. 

Thus it is as to criminal matters. Under this dispo
sition of things, can an honest and conscientious juror 
dread or suffer any inconvenience, in discharging his im
portant. trnst, and J.>6rforming his important duty, honestly 
and conscientiously?. Under this disposition of things, 
will the citizens discover that strong t•eluctance, which 
they often and naturally discovet, against serving on 
juries in criminal, especially in capital cases? Under thi~J 
disposition of things, will those who have influence with 
the returning officer. exe1t that influence to prevent their 
being returned ; and will those who cannot prevent their 
being returned, but can pny a nne, pay the fine rather than 
perform the service ? Under this disposition, will juries, 
in criminal, especially in capital cases, be composed-&8 we 
have seen tl1em too often composed-chiefly of such t\8 

have neither iu.ftuence enough to avoid being returned, nor 
money enough to pay a fine for their non-attendance ? 

In civil causes, the business of the jury will be managed 
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and directed in the same manner M the business of the 
court, and of every other public body. Unanimity will 
always be t\Cceptable : free and oaudid discussion will 
always be used : if tbey produce unanimity, it is well: if 
they reach not this high aim, acquiescence will be shown 
in the sentiment of the majol'ity. Th~ is the conduct of 
legislators : this is the conduct of judges : why should 
not this be the conduct of jurorl:l ? 

I mentioned, that, in many cases, a verdict may, with 
great propriety, be composed of the sepa.l'ate sentiments of 
the several jurors, 1·educed to what may be called their 
average result. This I now explain. 

It has been observed-and the observation has been illus
trated at great length-that the power of jur·ies is a di.s
cretiomuy power. This discretionary power n.rises from 
the na.tm·e of their office. Their office is to'try the truth 
of facts: the trutl1 of facts is tried by their evidence : the 
f01;ce of evidence cannot be digested by rules, no1· formed 
into a reguln.r system. 

In many causes, there can be but two different senti· 
ments. If, for instance, a suit be brought for the recovery 
of a horse ; there cn.n be, among the jury, only two opin
ions-th:~t th~ plaintiff ought, n.ud that he ought not to 
recover. If there is a majority on either side, the voice of 
the majority should govern the verdict. If, on each side, 
there be n.n equal number of opinions, the verdict should 
be in £1\Vor of the possessor. " Melior est conditio possi
dentis." 

But there are many other causes, in which twenty 
different opinions may be entertained, as welln.s two ; and 
there is no fixefl rule, by which the accuracy ot' inaccun~cy 

of any (lne of them m~n be a&certained. An action of 
~lander, for in!ltAnce, is brought by a young woman to re
cover damages for Rn injury, which she bas sustained by 
the defamation of her character. A variety ol .opinions 
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may be formed, without end, concerning the particular 
sum whicb she ought to recover. Each of those various 
opinions may be composed from a variety of combining cir
cumstances, the precise force of any of which can never be 
liq uidat.ed by any known methods of calculation. Those com
bining circumstances will arise from the situation and char
acter of the plaintiff, from the situation and character of the 
defendant, from the nature and kind of the injury, and from 
the nature and extent of the 1088, In the mind of each of 
the jurors, according to his situation and character, e;\ch 
of '.bose combining circumstances may produce an effect 
different from that which is produced by them in the mind 
of every other juror. The opinions, which are composed 
of those circumstances operating thus diiferently, must, of 
necessity, be different. Each juror forms his own. The 
opinion of each has an equal title to regard. How t~hall a 
verdict be collected from twelve opinions, no two of which 
are the same ? Let each pronounce the patticular sum, 
which, he thinks, the plaintiff onght to recover : let the 
sums be added together : let the amount of the whole be 
divided by twelve: let the sum produced by this division 
form the verdict of the jury. In this manner I explain 
wbnt I mean by a verdict, "composed of the separate senti
ments of the several jurors, reduced to what may be called 
tlteir average result." This, mode of forming n verdict 
will, on many occasions, be found useful and satis
factory. 

Let us, in the last place, consider this subject as it re
gards judges. Judges do ·not, indeed, undergo, but, with 
melancholy, sympathetic feelings, they are obliged to 
witness-nay, they are obliged to be instrumental in
the feelings which jurors undergo, from the princip1e and 
the practice of unanimity, 1\8 it is frequently unde~tood. 

How naturnl is it for a jury, worn down by tbu-st and 
hunger, and waut of sleep, distracted by altercations and 
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debates, bewiluered by the difficulties and embarrassmenta 
by which those debates and altercations were produced 
-how natural is it for them to fly, for relief and instruc
tion, to the cou1t l Before the court they appear, pale, an x
ious, dejected ; and beg the court to instruct and relieve 
them. On the principle of unanimity, aa often received, 
what can the cow·t do or advise? Jf tbey are well ~

posed-and we will presume them well disposed-they 
will, \Vith every mBl'k of compMSioMte attention and 
regard, advise them to d()-what, if they could have 
done, there wou1d have been no application for advice
" gentlemen, we advise you to agree : return to your 
chamber ; confer together ; reason together ; come to IUl 

agreement ; for you must agree ; otherwise we cannot re
ceive your verdict.'' 

I have presumed the court to be well disposed : for thiS 
presumption, there is not always a sufficient ground. In 
the celebrated trial of William Penn and WilliBro Meade, 
four of the jurors dissented from the others. The recorder of 
London, before whom the cause was tried, addressing him
self to Mr. Bwhel, one of the font' dissentel's, said, Sir, 
you are Ute cause of this uisturbance, and manifestly show 
yourself an abettor of faction ; I shall set a mark on you, 
Sir. Gentlemen, said he to the whole jury, you shall not 
be dismissed, till we have a verdict that the court will ac
cept ; and you shall be locked up without meat, drink, 
fire, and tobacco: we will have a verdict, by the help of 
God, or you shall starve for it.l 

But I have presumed tbe court to be well disposed. If 
they really are so, their situation is, indeed, a distressful 
one. They see before them a body of men, intrusted by 
their country with the greatest and most interesting 
powers : in the execution of this high trust, they see them 
tmft'ering, though not offending: from those unmerited 

1 2 St. Tr. tHB, 61'-
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sufferings, they feel themselves altogether incapable of 
affording relief. What, in this situation, is _left to the 
court? The alternate emotions of compassion and re
gref,--()ompassion for those, w~?-om they cannot aid-re
gret, because they cannot aid them. 

By reducing to practice the theory, which I have stated 
and explained, the judges will be disburthened of all that 
uneasiness, under which they otherwise must labor ; and 
will, on every occasion, have it in their pon·er to relieve 
and advise satisfactorily every jury, who may apply to 
them for 1\dvic~ and relief. 

Is the jury sitting in a criminal cause? Are they at 
a loss what to do? Do they pray the direction of the 
court? The court may give them a series of directions, 
which, one would imagine, must contain a remedy for 
every complaint.-Gentlemen, each of you must know the 
state of his own mind. Each of you must be clen.rly of 
opinion that the prisoner ought to be convicted, or that he 
ought to be acquitted ; or you must be doubtful whA.t 
opinion you must form. If the first be the case, you 
ought to vote for a conviction: if either of the two last be 
the case, you ought to vote for an scquittl\1. What we 
say in the case of one, we say io the cn.ae of every one. 
Let every one, therefore, govern his own vote by these 
directions. When the vote of each is formed; the next 
step is to compose the ve•·dict of all from the vote of each. 
Let the votes, then, be taken: they must be either unani
mous or not unanimous : if they are not unanimous, let 
all agree to a verdict of acquittal: if they are una.nimous, 
they must be unanimous for acquittal, or for conviction : 
if the former, the verdict is a verdict of acquittal: if the 
latter, the verdict is a verdict of con,iction. 

Is the jury sitting in a civil cause ? Are they, in thili 
cause too, at a loss what to do? Do they pray the direc· 
tion of the court? The court may, in this cause too, give 
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them a series of satisfactory directions.-Gentlemen, can 
only two opinions be entertained concerning the cause be
fore you? If so ; after freely and candidly discussing the 
matter by friendly conference among yourselves, let each 
make up his own opinion: let all the opinions be cpllected': 
if there be n. majority on eitl1er side, let all agree to a ver· 
<lict in favor of tlmt "'iue: if there is an equality of votes 
on each side, let the vel'dict be given in favor of posses. 
sion. May any indefinite number of opinions be enter .. 
tained concel'tling the cause before you? Let each jury 
form his own : let the verdict consist of the average result 
of all. 

I trust, I have now shown, that, by reducing to practice 
the theory, which I have n<lvaoced on the subject of una. 
nimity in jury trials, many solid advantages would result 
from it to judges, to juries, and to parties. I trust, I have 
established this theory on every pillar on which a legal 
theory can be built-on precedent-on authority--<>n prin· 
ciple. 

To all the nations, which swarmed from the northern 
hive, the trial by jury wn.s common: to none of them, the 
principle of unanimity wn.s known. · 

I here finish w11at, at present, I propose to say, concern 
ing the doctrine of unanimity in the trial by jury. 

Of jmies there are two kinds; a grand jury, and a tr&a 
verse jury. The institution of the grand jwy, is, at least 
in tl•e present times, the peculiar hoast of the common 
law. In the annals of the world, there cannot be found 
nn institution so well fitted for avoiding abuses, which 
might otherwise arise from malice, from rigor, from 
negligence, or from partiality, in the prosecution of 
cnmes. 

In Athens, we can discover the vestiges of an institu
tion, which bears a resemblance, though 1\ very slight one, 
to that of grand juries. There was among them a ·P~· 
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vious inquiry before that trial, in which the final sentence 
was pronounced. 

In cases of murder, the relations of the deceased alone . 
had a right to proaecute.l There i8 an evident resem
blance between this regulation, and that part of the law 
of England, which relates to prosecutions by appeal. 
When crimes were committed -immediately against the 
government of Athens, every citizen might step forward 
88 the proeecuto,·, for an injury offered to the common
wealth was considered as personal to each of its members. 

Among the Romans, too, any one of the citizens was 
pennitted to prosecute a public oftence. With all our 
predilection, however, for those celebrated republics, we 
inust admit, that these regulations were extl'emely injudi
cious, and produced mischiefs of very dangerous, though 
-of very opposite kinds. Prosecutions were, on some 
occasions, undertaken from motives of rancor and re
venge. On other occasions, a friend, a dependent, per
haps a confederate, of the criminal officiously engaged to 
prosecute him, with a view to ensure his impunity. Of 
this we have a remarkable instance, in the case of the in
famous V erres. · C<ecilius, his creature and associate, dis
puted with Cicero the right of accu.sing him. The pref
erence was adjudged to Cicero, in a process known by 
the name of diffinati<m. 

There was a time, says Beccaria, when the crimes of 
the subjects were the inheritance of the prince.1 At such 
• time probably it was that the judge himself became the 
prosecutor. In several of the feudal nations, thia was, in
deed, the case. The gross impropriety of this regulation 
appears at the first vie'Y· The proeeeutor is a party: 
without the last becessity, the prosecutor ought not to 
'be both~ party and a judge. 

• 
Among the Saxons, as we &'8 informed by Mr. Selden, 

l 2 Gog. Or. L. 71 . 
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besides the satisfaction recovered by the party injured. 
there was a way found out to punish the offende1· by iu
_dicttp.ent. The difference, adds he, between former in
dictments and those in thtt~e days, coru~ist~; in this, that 
the ancient indictmenUI were in the na.m~ of oue wan ;. 
those of the latter sort are in the name o£ the jury. Time 
and experience, continues he, refined thitt way of trial iut& 
a more excellent condition.t 

In the reign of Henry the Third, the presentment of 
offepc~ wat~ made by a jury of twelve, returned for every 
hundred in the county. But towards the latter eud of the 
1·eign of Edward the Third, another improvement was in
troduced into the institution of grand juries. Besides the 
jury for every hundred, the sheriff returned a jury for the 
county, which was terrued .. the grand inquest." When 
thitt grand inquest inquired for the whole body of the 
county, the b~ine~JS of the hundred inquest, and the whole 
tr~t and duty of m~ presentment~; and finding in
dictments, naturally devolved upon the grand jury.' 

A p:relfentment klan acculialion brought forward by the 
grand jury of their own mere motion. An indictment itt a 
particular charge laid, by the pteblic prosecutor., before 
the grand jury, and found by them to be tmc. 

The trust reposed in grand juries is of great and general 
concernment. To them is committed the custody of the 
portals of the law, that into the hallowed dome oo injustice 
may be permitted to enter. They make, in tbe first in
stance, the important discrimination between the innocent 
and the guilty. To the former, they give a passport of 
11ecurity: the latter they consign to a final trial by a travers6 
jury. 

The manner, in which grand juries ought to make their 
inquiries, well deserves to be attentively cou.sidered. It 
hM been declared by some, that grand jurie8 are only to 

1 Bac. on GoY. 63, M, 67. t 2 ReeY. lllO, llll. 
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inquire, •• whether what tht-y heai· be any reason to put thct 
party to andwer"-" that a prol:lf\ble cause w call him to 
answer, is as much as i::~ required by law." Dut, iudeed, 
::~uch a declaration is very little consonant to the ootJl
the best evidence of the law-which every gmud juryman 
is obliged to t.'\ke. He swears, that he will inqui re dili
gently. A11 little is ttuch a declaration consonant tO 
ancient &Uthority and practice. "In those days," says my 
Lord Coke,l Kpeaking of the reign of Bdward the }i'il'st
.. in those days {as yet it ought to Le) indictment!!, ta.ken in 
the absence of the party, were formed upon plain a111l ui1-ect 
proof, and not upon p1'0babilities or inference. .... " StillM 
little is such a declaration consonant to the voice of J'e3!10n 
and sound sense. An indictment has been styled, and 
with no ::~mall clegree of propriety, the verdict of the grand 
jury. "It ought to impo1t all the truth which is requisite 
hy law ; and every part material ought to be found by the 
oath of the indictors." Now, is it consistent wiLh l'eason 
or sound sen~te, that a verdict found upon oath- upon an 
oath to make diligent inquiry~hould be the vague, per.: 
haps the visionary, result merely of probability? Ought 
not moral certainty be deemed Ute necessary ba.-sitt oi what 
is delivered, under the sanction of an obligation so ~olemn 
and so strict? 

The doctrine, that a gl'andju.ry may .rettt satittfiedmerely 
with prooobilities, is a doctrine dangerous as well as un
founded: it i:J. a doctrine, which may be applied to couutc· 
nance and promote the vile:~t and most oppressive purposes: 
it may be used, in perniciollll rotation, M a snare in which 
the innocent may be entmppetl , and as a ::~creen, under the 
cover of which the guilty may escape. 

It h&~~ been alleged, that g1-and juries al'e confined, in 
their inquiries, to the hills oiferP.d to tL6m, to the crimes 
given them in charge, and to the evidence brought before 

1 2 laa. 386. 



214 LECTURES ON LAW. 

them by the prosecutor. But these conceptions a.re much 
too contracted : they present but a very imperfect and un
satisfactory view of the duty required from grand.jurors, 
and of the trust reposed in them. They are not appointed 
for the prosecutor or for the court: they are appointed for 
the government and for the people : and of both the gov
ernment and people it is surely the concel'Dment, that, ou 
one hand, all crimes, whether given or not given in charge, 
whether described or not described with pi:Ofessional skill, 
should receive the punishment, which the law denounces; 
and that, on the other band, innocence, however strongly 
assailed by accusations dl'awn up in regular form, and by 
accusers marshalled in legal array, should, on full investi
gation, be secure in that protection, which the law engages 
that she shall enjoy inviolate. 

The oath of a g.rand juryman-and his oath is the ·com
Dli.ssio~ under which be acts-assigns no limits, except 
those marked by diligence itself, to the course of his in
quirielt: why, then, should it be circumscribed by more 
contracted boundaries? Shall diligent inquiry be en
joined? And shall the means and opportunities of inquiry 
be prohibited or restrained ? 
. The g.rand jury are a great channel of comn:tunication, 

between those who make and administer the laws, and 
those for whom the laws are made and administered. All 
the operations of government, and of its ministers and 
officet-s. are within the compass of their view and research. 
They may suggest public improvements and the modes of 
removing public inconveniences: they may expose to 
public inspection, or to public punishment, public bad men, 
and public bad measures. 

/ The relative powers of courts and juries form an in-
teresting subject of inquiry. Concerning . it, different 
opinions have been entertained; and it is of much con
sequence, in the study and in the practice too of the law, 

• 
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t.laat it be clearly and fully understood. I shall treat it 
in the same manner, in which I have treated other ques
tions of great importance : I shall examine it historically 
and on principle. 

l!'rom a statute made in the thirteenth year o( Ed ward the 
First, usually called the statute of Westminster the second,l 
it appears, that the contest between judges and juries con
centing their relative powers r<~.n, at thl\t time, in a direc
tion very different from that which it has taken since. 
The judges, then, were disposed to compel the jury to find 
the law M well as the fact : the jury were disposed to show 
the truth Q{ the fact only, an<l to refer to the · court the 
determination of the law. The statute interposed, and 
declared the discretionary power of the jury to do which 
of the two they thought most proper. " It is ordained, 
that the justices 8.88igned to take assize11 shall not compel 
the jurors to say precisely, whether it is or is not a dis
seisin." A general verdict of thils kind included the ques
tion of lAw &I! well as the question of fact. " It hi suffi
cient that they show the trutl1 of t1le fact, and pt-ay the 
assistance of the justices. But if they will voluntarily 
say, whether it is or is not a di~eisin, their verdict shall 
be received at their own peril." 

This statute recognized the lKw as it then stood, but 
introduced uo uew law. We are informed by my Lord 
Coke, in his commentary on it,' that in all actions, 1-eal, 
penronal, and mixed, and upon all issues joined, general, or 
special, the jury might find the special matter of fact perti
nent l\nd tending only to the i:;sue joined, and might pray 
the discretion of the court for the law. This the jurors 
might do at the common lnw, not only in CIU!es between 

. party and party, of which the Stl\tUte puts an example of 
the &88ize; but also in pleag of the crown at the suit of $e 
king. This statute, . therefore, like many others of the 

lC, SO. '2 Ins. 425. 
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ancient statutes, is only in affirmance o{ the common 
law.l 

Bracton, who wrote in the reign of Henry the Third, 
tellt~ us,1 that a distinction wa.s commonly taken between 
the provinces of the judges and jurors in this manner
truth is to be displayed by the jury ; jostice and judgment 
by the court. Yet, says he, it seems that judgment t~ome
times belongs to the jurors, when tbey declare upon their 
oath, wlaether such a one diSileised or did not disseise such 
none; according to which declaration, the judgment of 
the court is rendered. But, adds he, 88 it belongs·to the 
judges to pronounce a just judgment. it ill incumbent on 
them diligently to weigh and examine what is said by the 
jury, that they themselves may not be misled by the ju•'Y's 
mistakes. 

We have the high authority of Littleton, that, in cases 
where the jury may give their verdict at large-in other 
words, a special verdict., stating the fact.8, and praying the 
decision of the court u to the law- they may, if they 
will take upon them the knowledge of the law, give their 
verdict generally, 88 is put in their charge.a 

In a case determined in the reign of Queen Eliza~th, 
it was objected, that a jmy could not give a special ver
dict upon a special and collateral issue; but that. iJ1 such 
case, the jury ought to give a precise and categorical 
answer to the question arising from such special iBsue. 
Jt was resolved, however, unanimously- by the court, that 
the law will not compel the juron~ to take upon them the 
knowledge of points in law, either in cMes of property, or 
in those which concern life; and that it wi1l uot compel 
even the judges to give their opinions of questions and 
doubts in law upon the sudden; but, in such C88es, the 
truth of the facts should be found; and. after consider&-

19RE"p. 13. ' Bract. 11)11 h. 3 Lit. II. 368. 1 IDa.. 228. 
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tion and conference, the question should be determined 
accotding to the law.t 

In the famous trial of John Lilburne, for publishing 
a book, entitled, an impeachment of high treason against 
Oliver Cromwell, we hear a language, very different from 
that, to which we have hitherto been accustomed. " Let 
all the hearers know "--said Mr. Justice Jermin, a judge 
of the upper bench, as it was called during the common
wealth, and who was one of the commissioners appointed 
in the extl-aot-dinary commis.'lion of oyer and terminer for 
the trial of Mr. Lilburne-" Let all the hearers know, U1e 
jury ought to take notice of it, that the judges, that are 
sworn, that are twelve in number, they have ever been the 
judges of the law, from the first time that ever we can 
read or hear that the law was tru1y expressed in Eng
land : and the jury are only judges, whether such a thing 
were done or no; they are only judges of matter C?f fact." • 
Lord Commissioner Keble deliverR it as the opinion of tl1e 
court, that •• the jury a1-e judges of matter of fact alto
gether; but that they are not judges of matter of law."• 
The prisoner urged the authority of my Lord Coke, that 
the jury were judges of the law as well as of the fact ; 
but, by a mistake, mentioned the book as a commentary 
upon Plowden instead of Littleton. The court told him 
there W'88 no such book ; that they knew it a little better 
than he did. He pressed to read it ; and said that it Wl\8 

an easy matter for an abler man than him, in so many inter
ruptions as he met with, to mistake Plowden for Littleton. 
"You cannot "-these are the words of Judge Jermio, as 
mentioned in the report of the trial-" you cannot be suf
fered to read the law : you have broached an erroneous 
opinion, that t.he jury are the judges of the law, which i~ 
enough to destroy all the law in the land; there was never 

I it Jtep. lJ , b. 18. s 2 St. 1'rl. 19. 1Jd. tl8. 

• 
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such a damnable heresy broached in this nation before.'' • 
Mr. Lilburne persisted, however, and read his authorities. 

" Extremes in nature equal ends produce.'' AB were 
some of the judgea under Cromwell, so were some of the 
judges under Charles the Second. We have had occasion 
to take some notice of the trial of William Penn and Wil
liam Meade. The jury, at last, agreed on a verdict o~ 
acquittal. This verdict the court could not refuse; bu~ 
they fined each of the jurors forty marks for giving it.. 
•• because it was against the direction of the oourt in 
matter of law." 1 The jurors were imprisoned till they 
should pay the fines. Mr. Bushell, one of them, sued a. 
writ of h11.beas corpus out of the . court of common pleas. 
Hi8 case was heard and determined there i and the cause 
of commitment was adjudged to be insufficient, and Mr. 
Bushell wa.~ discl1arged. 

To what end~id Lord Chief Justice Vaughan, in 
delivering the opinion of the court-to what end are jurors 
challenged so scrupulously to the array and the poll? To 
~what end must they be true and lawful men, and not of 
affinity with the parties concerned? To what end must 
they have, in many cases, the view, for their exacter ill

formation chiefly? To what end must they undergo the 
hea.vy punishment of the villainous judgment ; if after all 
this, they must implicitly give a verdict by the dictates 
and authority of another man, under pain of fines and im
prisonment, when ~worn to do it according to the best of 
their own knowledge? A man cannot see by another's 
eye, nor hear by another'~ ear ; no more can " man con• 
elude or ·infer the thing to be resolved, by another's under
Nta.nding or reaaoning. 

Upon all general issues, the jury find not the fact of 
every case by itself, leaving the law to the court; but find 
for the plaintiff or defendant upon the i88ue tried, where-

' 2 St. Trt. 6&. I V &ugh. 186.. 

• 
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in they resolve both law and fact complic~tely, and not 
the fact by itself.! 

In every case, says the late Sir Michael J.i'oster, where the 
point. turneth upon the question, whether the homicide 
was committed wilfully and maliciously, or under circum
stances justifying, excusing, or alleviating; the matter of 
fact, to wit, whether the facts alleged by way of justifica
tion,.excuse, or alleviation be true, is the proper nnd only 
province of the jury. But whether, upon a supposition of 
the truth of the facts, such homicide be justified, excused, 
or alleviated, f!lUSt be submitted to the judgment of the 
court.2 

It is of the greatest consequence, says my Lord Hard
wicke, to the law of England, that the powem of the 
judges and jury be kept distinct : that the judges, deter
mine the law, and that the jury determine the' fact.8 

This well-known division between their provinces has 
been long recognized and established. · When the q ues
tion of law and the question of fact can be decided sepa
rately; there is no doubt or difficulty in saying, by whom 
the separate decision shall. be made. If, between the 
parties litigant, there is no contention concerning the 
facts, but an issue is joined upon a question of law, as is 
the case in a demurrer; the determination of this question 
and the trial of this issue, belongs exclusively to the 
judges. On the other hand, 'vhen there hi no question, 
concerning the law, and the ·controversy between the 
parties depends entirely upon a matter of fact ; the deter
mination of this matter, brought to an issue, belongs ex
clusively to the jury. But, in many cases, the question of 

t Vaugh. 148, 150. (The Jeetu.rer'a opinion Is clear upon such a ques
tion aa the CODJUtntlooallty of a law. In euch. a case the jury should 
nol quee&loo the eorre¢ness of the judge's charge, though It baa been 
held that the jury might exercise that power.] 

'l'oet. 2M. 8 Hanlw. 28. 
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law jg intimately and inseparably blended with the ques
tion of fact: and when this is the case, the decision of one 
necessarily in,·olvell the deoi11iou of the other. When thig 
is the case, it is incumbent on the judges to inform the 
jua·y concerning the law ; and it is incumbent on the jury 
to pl\y much regard oo the infonnation, which they re
<leive from the judges. But now the difficulty, in this in
tea-egting subject, begins to press upon us. Suppose that, 
after all the precautions taken to avoid it, a ditference of 
aentiment takes place between the judges and the jury, 
with regard oo a point of law: suppose the law and the 
fact to be Ho closely interwoven, that a determination of 
()ne mu~>t, at the same time, embrace the determination of 
the other: suppose a matter of this descriptron to come in 
trial before a jury-what must the jury do?-The jury 
must do their duty, and their whole duty: they mw;t 
decide the law as well as the fact,.t 

[1 The qne8tlon here dlecuued presents an inherent dlftleult.J. It I• 
eonceded. by all that In a certain eenre t.he jury .-e·jU<Iges or the law ; In 
&nuther eellll6 they ar-e not.. hem .. -e the dilllculty of expresalDg tbe true 
lin""' of distinction. What rule of lrw prevails abetl'lld.ly considered 111 
~ldom a dlt'llcult queatlon, and It Ia very rar-e that a criminal cue 
inYolves Ruch a question. When the question t>f law can be separated 
from the fact the lect-urer'a opinion Ia clear, IWd baa obtained that the 
jud.ge wllllt decide It, &Ud It Ia the duty of Ute jury to receive his opinion 
and follow it ; hut when the ((Uestlon leone of guilt generally, wben Jaw 
and f~ cannot be clearly eeperat.ed, then the jury may deelde upon the 
Jaw. Tbla also seems to be clear ground. 
~ Judge Curti8, In bla opinion In the cue of the U. S. ~. Horrla, 

wblch l8 110 much refured to, i11 careful to II&J that the jury are the .Ole 
ju1lges of the application of the law to the particular eaee. "In tbla Mnae, 
I believe-" (be·~> "thelnla tbe duty to"J~M~ on the law ...... mOtlt lmpor
ta.nt and dlft\cult duty-whlcb, when discharged, tnakes t.he difference 
between a general &nd a special verdict, whlcb, although they may retum 
they are not bound to return." 1 Cnrtla, Clv. Ct. Rep.. lt8 ; Iaiiie ease., 
Great Opinions by Great Judges, p. Ml. 

It 111 common for jndgea to inatruct jurle~~ that while they ar-e Jnd&es 
cf the law u well u of the facta, they ought to .take tbe· la•from tbe 
oourt unlesa tbAy can •Y upon their oaths that they knew the law better 
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This doctrine is peculi1\rly applicable to criminal cases; 
and from them, indeed, derives its peculiar importance. 
When a person itl to be tried for a crime, the accusation 
eharges against him, not only the particular fact which he 
has committed, but also the motive, to which it owed it:! 
()rigin, and from which it receives ita complexion. The 
first is neither the only, nor the principal object of exam
ination and discussion. On the second, dependS the inno
eence or criminality of the action. The verdict must 
decide not only upon the fust, but also, and principally, 
upon the second: for the verdict must be coextensive and 
eommensurate with the charge. 

It may seem, at firat view, to be somewhat extraot'di
nary, that twelve men, untutored in the study of juris
prudence, should be the ultimate interpreters of the law, 
with a power to overrule the dil'ections of the judges, who 
have made it the subject of their long and elaborate re
searches, and have been l'Sised to the seat of judgment for 
their professional abilities and skill. 

But a deeper examination of the subject will reconcile 
us to what. at fihit. may appea~· incongruous. h crimiQI\l. 
cases, the design, as has been already intimated, ia cl~ly 
interwoven with the tra~tion; and the elucidation of 
both depends on a collected view of particulars, arising 
not only from the testimony, but also from the character 

thaD tbe COUI't does. Such a charge is, to say tbe least, putting the C&SP. 

1oo st.ro:ogly. The charge should be limited to the law of "this p&rticu
._r cue." and the court.IJ should be careful not to Joee sight of the vari
ous pbuee In which a que!'tlon of law may arise. A• a practical quf:!.. 
&Jon &be jary will seldom disregard the cbarge of tbt jury u to the law. 

There may be cues arlee when the judge seeks to compel a jury to 

render a particular verdict, and lDIIt&nces have oceurrt'd wlliltl judges 
hue fined jurors for refaalog to find a particular general venllct. It Ia 
believed by the editor DO such power of compulsion exists. See the ~ 
DW'b of the edlt:or of Great Speeches by Great Judges, p. Ml, w~en be 
dtee BWibnell'a cue. The text ls cited ln the opinion of the jud~ In 
Commonwealth e. A.Dt.hela, 5 Gray, Kaaa. Rep. 198.] 
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aud conduct of the wituesse!;, and sometimec& also from the 
character and conduct of the pri~;oner. Of all these, the 
jury are fittetlt to olt\ke tl1e proper comparison and esti
mate; and, therefore, it is most eligible to leave it to them_. 
after receiving the direction of the court in matters of law, 
to take into their consideration all the circumstances of 
the case, the intention as well as the facts, and to deter
mine, upon the whole, whether the prisoner bas or has not 
been guilty of the crime, with which he is charged. 

Jw-ies undoubtedly may make mistakes : they may . 
commit errors : they may commit gross ones. But 
changed as they constantly are, their errors l\nd mistakes 
can never grow into a dangerous system. The native up
rightness of their sentiments will not be bent under the 
weight o( precedent and authority. The esprit du corps 
will not be introduced among them; nor will 11ociety ex
peritmce from them those mi11chiefs, of which the esprit du 
corps, unchecked, is sometimes productive. Besides, their 
miNU\kes and their errors, except the venil\l ones on the 
Hide of mercy made by trave1-ae juries, are not without 
J-edre&>. Of an indictment found by a grand jury, the 
pcn~on indicted may be acquitted on his trial. If a bill be 
returned " ignoramus •• improperly, the accusation may be 
renewed before another grand jury. With regard to the 
travenre jury, the court, if di~JS&tisfied with their verdict, 
have the power, and will exel'cise the power, of granting a 
n~w trial. This power, while it prevents or corrects th& 
effect.:i of their errors, _P,reserves the jurisdiction of juries 
unimpaired. The cause is not evoked before a tribuD.al of 
another kind. A jury of the country-an abstract, as it 
has been called, of the citizeoa at large,-aummoned, 
selected, impanelled, and swom as the fonner, must still 
decide. 

One thiug, however, must not escape our attention. 
In the cases and on the principles, which we l1ave men-
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tioned, jurons possess tbe }>Ower of determining legal 
({Uestions. But they must determine tho~~e que8tions, a:s 
judges must determiue them, according to law. The dis
cretionary powers of jurors find uo place fo1· exertion he.re. 
Those powers they pol!8e&l as triers of facti:! ; because, as 
we have already observed, the trial of facts depends on 
evidence; and because the Coree of evidence cannot bo 
ascertained by auy general system of rule8. But law, 
'particulMly the common law, is governed by precedenk;, 
and customs, and authorities, and maxims: those prt:<:(..'
dents, and customs, and authorities, and maxiiD.B are &like 
obligatory upon jurors as upon judge8, in deciding ques
tions of law. 

True it is, according to the sentiment of my Lord llal'<l
wicke, that it is of the grea.test consequence to pl'eserve 
the separate and distinct powel"'! of the judges and the 
juries. But equally true it is, that thm;e separate and di~r
tinct ~wen! may be rendered reciprocally beneficial, by 
the most pleasing 1\nd harmonious co-operation. 

In favor of a conclusion of this kind, the conduct of 
juries bears ample testimony. The examples of their 
resisting the advice of a judge, in points of law, are rare, 
except where they have been provoked into such an oppo
sition by the grossness of his own misconduct, or betrayed 
into an unjust suspicion of hi1:1 integrity by the misrepre
sentation of others. In civil cases, jdries almost univer
ally find a special verdict, as often as the judges recom
mend it to them. In criminal cases, indeed, special 
verdicts are less frequent : but this happens, not becausl! 
juries have an avel'l:lion to them, but because such cases 
depend more on the evidence of facts, than on any diffi
culties arising in pointe of law. 

Nor is it a small merit in this arrangement, that, by 
means of it, every one who is accused of a crime may. 
on his J?le& of "not guilty," enjoy the advantages of a 
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trial, in which the judges and the jury are to one another 
a mutual check, aud a mutual assistance. This point 
deserves from WI a full iUW!tration. 

Some things appear, at the first view, to be alike. 
which, upon a close inspection, are found to be materially 
different. To a superficial observer, no very important 
distinction would seem to ari.tle, between the credibility 
and the competency of evidence. Between them, bow
ever, a m01:1t important distinction subsista. They spring
from different sources; they run in different directions ; 
and, in the division of power between the court and the 
jury, they are, with great propriety, allotted to different 
provinces. In some instances, indeed, the line of division 
is scarcely perceptible; but, even in those instances, the· 
law points out a proper mode of management. 

Evidence is of two kinds, written and oral. In each 
kind, the important distinction between its competency 
and its credibility takes place. In oral evidence, however, 
or the testimony of witnesses, the distinction is the most 
importaht; and, for this reason, it should be clearly known 
1\nd strictly preserved. 

The exQellency of the trial by jury, says the great and 
good Lord Ghief J W!tice Hale, is, that they are the triers. 
of the credit of the witnesses, as well as the truth of the 
fact : it is one thing whether a witness is admissible to I» 
hea1·d : whether, when be is heard, he is to be believed, is. 
another thing.1 

Jt is a known distinction, says Lord Chief Justice 
Willes, in a very celeb1'&ted cause, that the evidence, 
though admitted, must still be left to the persons who try 
the c~uses, to give what credit to it they please.l 

That I may observe it once for all, says Lord Chief 
l ustice Hale, in another place, the exceptions to a witness. 
are of two kinds. 1. Exceptions to the credit of th~ 

I 1 Hale, P . c. 635. '~ 1 AtJt. 45, Omyebund l'· Barker. 
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witness, which do not at all disable him from being sworn,. 
but yet may blemU!h the cre4ibility of hiM testimony; .in 
!!Uch case, th!' witness is to be allowed, but the credit of 
his testimony is left to the jury, who are judges of the: 
fact, and likewise of tbe prol.bility or improbability, cred
ibility or incredibility, of the witness and his testimony;: 
these exceptions are of such great variety and multiplicity,. 
that they cannot easily be reduced under rules or in
stances. 2. Exceptions to the competency of the witness. 
which exclude him from giving his testimony: and of 
these exceptiGns the court is the judge. I 

The writers on the civil law, to which the trial by jury 
has, for many ages, been uuknowu, have attempted to· 
reduce the credibility and incredibility of tel:ltimony under· 
rules and instances: but their attempts have shown, what,.. 
indeed, has been likewise shown from the nature of the· 
thing, that such a reduction is not only not easy, as my 
Lord Hale says, but is altogether and absolutely imprac
ticable. 

Evidence is, by those civilians, distinguished into. 
different degrees-into full p~bation ; into probation less 
t.ban · full ; into half probAtion. The defi<riency in half 
probation ia made up, sometimes by torture, Rometimes by 
the suppletory oa.th of the party. Concerning circum
stantial proofs, rules, unsatisfactory because unfounded,. 
}tave been heaped upon rules, volumes have been heaped 
upon volumes, and evidence has been added, and divided. 
Md subtracted, and multiplied, like pounds, and shillings,. 
and pence, and farthings. In the parliament of Toulouse. 
we are told by Voltaire,' they admitted of quarters and 
eighths of a proof. For instance, one hearsay was con· 
sidered as a quarter; another hearsay, more vague, 88 an 
eighth ; so that eight vague hearsays, whicl1, in fi\Ot, are 
no more than the reverberated echoes of a repo1t, perhaps 

1 :! Bale. P. C. 2'16. t Com. ou Bee. c. 22. 
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originally groundless, constitute a full proof. Upon this 
principle it was, that poor Ca.las was condemned ~ tl•e 
wheel. 

Evidence is that which produces belief. Belief is a 
11imple R~t of the mind, more easily experienced than 
described. Its degrees of strength or- weakness cannot, 
like those of heat and cold, be ascertained by the precise 
scale of an artificial thermometer. Their eifecte, how
ever, are naturally felt and distinguished by a sound and 
healthful mind.1 With great propriety, therefore, the com
mon law forbea,rs to .attempt. a scale or system of rules, 
-concerning the force or credibility of evidenee: it wisely 
leaves them to the unbiassed and unadulterated sentiments 
and impressions of the jury. But with regard to the 
propriety or competency of evidence, the case is very 
diiferent. This subject is susceptibl6 of system and of 
rule. This subject, therefore, is wisely committed to the 
information and experience of the judges. 

The most general and the most conspicuous rule with 
regard to the competency of evidence, is, that the best, of 
which the nature of the (act in question is capable, must 
be produced, if it can be produced: if it cannot be pro
duced, then the best evidence, which can be obtained~ 
shall be admitted. Both the parts of this rule are 
founded on the most solid reason. To reject, as incom
petent, the strongest evidence which can be procured~ 
would be rigid, and unaccommodating to the various vicissi
tudes of life and business. To admit an inferior kind of 
evidence, when evidence of a superior nature is withheld, 
would prevent that degree of satisfaction in the minds of 
the jurors, w~ich evidence should be_ fitted to produce. 

(I The rule that jurors are the judges of tbe welgbt of tbe .e~ldenc:e 
,-enders any strict rules u to degrees of weight to be gl•en to different 
evidence lmpn.etlcable ; and no artificial rules In relatlon thereto have 
been established by t.be common law.] 
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Evidence produces belief : the strongest evidence produces 
the strongest belief: why is the strongest evidence with
held? The party, in whose power it is, can have no 
motive for withholding it, unless he is conscious that it 
would disclose something, which bis interest requires to 
be concealed. The e&tisfactory administration of jut5tice, 
therefore, demands, that it should be laid before the jury. 

The application of this rule is most exteDBive. What 
ought m· ought not to be presumed in the power of the 
party, must be collected by a full and intimate knowledge 
or informl\tion conceming the business and transactions 
of life. The most authentic materials of information and 
knowledge ure furnished by juridical history-a subject 
deservedly the professional study of judges of the common 
law. 

Anotl1er rule, of high import iu the administration of 
justice, is, that evidence, in order to be admitted, mUBt 

have a prope1· degree of connection with the question to 
be tried: in legal language, it must be pertinent to the 
is8ue.1 A variety of evidence, unconnected with the point 
specified by the reeord for the examination of the jury, 
..vonld have a tendency to bewilder their minds, and to 
prevent that strict and undivided attention, which is tw. 

indispensable to the satisfactory investigation of that, 
which they are empowered and intrusted to decide. 

The evidence proper to be given iu each of the numer
o~ kinds of issues, which come before a jury, fonns a very 

, interesting portion of legal kno,vledge. At present, we 
~n only show the principle and the importance of that 

(1 This I.e what. is termed In law relevancy. Legal authors are not 
~ upon all points in relation to relevancy ; not all evidence which 
relates to the faet In issue Ia a.dmleaible. There muat be a eutllclent con· 
m~tlon to warrant some welght to be given to the teetlmony offered as 
to -reodertng tbe point In laeue probable. Tbue fu the judge does pua 
npon the weight aud effect of evidence-that ta, be muet decide whether 
~ h&s !uftlclent Jel.atlon to the fact to be worthy of consideration.] 

15 
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accuracy, which the law requires in the admission of 
evidence. The preservation of this accuracy is fitly com-
1nitted to the experience of the judges. 

With regard to oral evidence, or the testimony of witr 
nesses, the mle of the law is, that proper testimony may 
be received from the mouth of every intelligent person. 
who is not infamous or interested. Concerning the points 
of intelligence, of infamy, and of interestedness, a great 
variety of rules are established by the law. To apply 
those rules to cas~ 'vhich occur in the course of practice, 
is, with obvious propriety, allotted to the judges. 

In one of those subjects, however-] mean the interest 
of witnesses-the line of division, between the province 
of the judges and that of the jury, is faintly markedr 
and difficult to be ascertained. The degrees of interesL 
are so numerous, and the effects of the same degree of 
interest upon different characters' and in different situa
tions are so diversified, that it is ~mprncticable, in man.r 
instances,·to define exactly the precise boundary, at whiclr 
the question of competency ends, and the question of 
credibility begins. In doubtful cases of this description, 
the judges, especially of late years, presume in favor of · 
the province of the jury. This is done with great reason. 
For an objection, urged, without success, against the com
petency of a witness, may be urged successfully n.gainst 
the c1-edibility of his testimony ; and to tl1e objecting 
party it is altogether immaterial, whether the testimony 
of the witness is rejected or disbelieved. When an objec
tion, says my Lord Hardwicke, is made against n. witne88~ 
it is best to restmin it to his CI-edit, unless it is like to 
introduce great perjury; because it tends to let in light 
to the cause.l 

1 Hardw. 860. [A great deal of e'fidenee which is clearly releYantla 
excluded upon the ground of public policy, and wltnetSea are frequentlJ 
acluded upon the satne ground.] 
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In arranging and in summing up the evidence, the 
court, from their knowledge and experience of business, 
ean give great assistance to the jury. In questions of 
law emerging from the evidence, the assistance of the 
court is still more necessary and essential. Lord Chief 
Justice Hale observes, that a judge may be of much all
vantage to the jury, by showing them his opinion even 
in matter of fact.1 Of the sentiment of a judge l:l() 

exemplary in his delicacy a.s well as in his candor, 1 rh;k 
not the disapprobation ; but I add, that tbis power can 
never be exercised with a 1·eserve too cautious. 

We have seen, by a. number of instances, how, in th& 
administration of justice, the jury receive assistance from 
the judges. Let us now see hO\v the judget~ receive assist
tmce from the jury. 

''Ex facto oritur ju~:~.'' The jury lay the foundation of 
truth, on which the judges erect the supel"'ltructure of law. 
A correct statement of the facts, every professional gen-
tleman knows, is necessary to an accurate report. A true 
verdict given by the jury, is an essential prerequisite to a. 
just judgment .pronounced by the court. Judgments iD. 
supposed cases may abundantly evince professional skill; 
but they will never have a decisive influence over society 
-they will never come home to the business and bosom~ 
of the citizens-unless they a.re practically founded on the 
manners, and characters, and right.a of men. The man
ners, the characters, and the right.a of men are truly an1l 
practically reported by the vet-diets of juries. 

To judges of a proper disposition, the assistance ef 
juries is soothing as well as salutary. In criminal cases, 

As 11howtng that public policy Ia an wtcertaln rnle "fVYYn« tu the minds 
of dlft'eren~ men, we need only consider the modem lf.amtee remoring 
&he disability of witnesses on the ground of Interest. and permlt.tlng parties 
1o testify. The present tendency Ia towarda removing the objectfone to. 
e•idence, and the natural result is to Increase the tWllculty of decleloa.} 

• Bale, lll.tt. 256. 

• 
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it is unquestionably so. "To say the truth "-I use the 
language of the humane Lord Chief Justice Hale-•• it 
were the most unhappy case that could be to the judge, if 
he, at his peril, must take upon him the guilt or innooeMa 
of the prisoner, and if the judge's opinion must rule the 
matter of fact." 1 

T!lke upon him the guilt or innocence of the prisoner! 
Jt may be soothing, indeed, to judges to be relieved from 
this mental burthen, of all the most anxious ; but upon 
wbom-methinks I hear a citizen ask-upon whom must 
this most anxious of all mental burthens be lai4? How 
must it be home by those on wh01n it -is laid ? 

This very serious and momentous q ueation brings be
fot-e us the trial by jury in a view, the sublimity of which 
I have often. admired in silence; but which now- though 
I feel myself far inferior to the task-1 must endeavor to 
describe and explain. I solicit your candid indulgence, 
while I attempt to delineate the particulat'8, of which thi~ 
prospect, magnificent and interesting, is composed; and 
then try, with unequal efforts, to convey the impreasion 
which naturally will result from the combination of tho 
whole. 

It will be necessary to review some priuciples, of which 
notice has been alret\dy taken in the course of my lecturet>. 
In a former part of them 1 I observed, that, when society 
W'88 formed, it p<>Ssessed jointly all the previously separate 
and independent powel'8 and rights of the individuals who 
formed it, and all those other powel'8 and rights which 
result from the social union. I observed, that all tbdtle 
powers and rights were collected, in order to be enjoyecl 
and exercised ; that, in a numerous and extended society, 
all those powers could not, indeed, be exercised person
ally; but that they might be exercised by representation. 
I asked, whether one power might not be delegated to 

1 2 Hale, P . C. 313. t Ante, \"OI. 1, pp. 168-170. 
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ene set of men? and whether another power might not be 
delegated to another set of men ? alluding to the legisla
tive and exec~tive departments. I m&ntioned a third 
power of society-that of administering justice unde.r the 
laws. I asked, whether this power might not be partly 
delegated, and partly retained in personal exercise; be
cause, in the most extended communities, an important 
part of the administration of justice may be discharged by 
the people themselves. I mentioned, tbat all thit! ht\:S 
been done, as I should have the pleasure of showing, when 
I should come to examine our governments, and to point 
out, by an enumeration and comparison of particulars, how 
beautifully, how regularly, and how usefully, we have 
establiahed, by our p1-actice in this country, principles 
concerning the distribution, the arrangement, the reser
vation, the direction, and the uses of that public power, 
of which the just theory is still unknown in other nations. 

I have had the pleasure of explaining the powem, 
legislative, executive, and judicial, which the people have 
delegated : I come now to that p&t of the judicial author
ity, which they retain in personal exercise-I mean, the 
authority to decide in criminal cases; in cases, especially, 
of life and death. 

This may be considered in two different points o{ light; 
as a power, and as a burthen. As a burthen, it is con
sidered as too heavy to he imposed, as a power, it is con-
8ideredas too great to be confened, permanently, upon auy 
man, or any organized body of men. We have seen it a. 
discretionary-t~o far it partakes of a legislative power. 
We have seen that, in large and extended communities, 
necessity directs the delegation of other legislative power. 
This is a species of legislative power, which may, auu 
therefore should, be exercised in person. In cases of life 
and death, the standing jm·isdiction remains with the people 
at la~e. As emergencies occur, an abstract of the people 



LECTUHES ON LAW. 

i:~ !ielected for the occasional exercise of it. The momen~ 
that the occasion is over, the abstracted selection ditt
appears among the general body of the citizens. No one 
citizen, therefore, any more than any other, can eomplRin 
of this as an uneasy burden. Except on particular occa
sions, and during those occasions, it is imposed on no one. 

If jurisdiction in cases of life and death, considered as a 
burthen, is uneasy to those wbo bear it; considered as n 
power, it is tremendous to those who behold it. A mau, 
or a body of men, habitually clothed with a power over 
the lives of their fellow-citizens I These are objects for
tnidable indeed. lly an operation, beautiful and sublime, of 
our juridical system, objects so formidable a.re withdrawn 
from before the eyes of our citizens-objecta so formidable 
do not exist. To promote an habitual courage, and dignit.>, 
and independence of sentiment and of actions in the citi
Ztlns1 should be the aim of every wise and good government .. 
How much are these principles promoted, by this beautiful 
and sublime effect of our judicial system. No particul!lt' 
citizen can threaten the exercise of this tremendous power: 
with the exercise of this tremendous power, no particulat· 
citizen can be threatened. Even the unfortunate prisoner 
the day of whose trial is come, the jwy for whose trial are 
selected, impanelled, and returned--even this unfortunate 
vrisoner cannot be threatened with the exercise of thi~ 
tremendous power by any particular citizen. When 
he come~ to the bar a.n<l looks upon 'the prisoner, "' 
single superoilious look will produce a. peremptory rejec· 
tion. 

Uncommonly jealous i~ the constitution of the Unitt!tl 
States and that of Pennsylvania upou this subject, so in
teresting to the persona.l inrlependence of the citizens. Tlte 
formidable power we have mentioned is interdicted e,·ett 
to the legislatures themselves. Neither congress nm· th~ 
general assembly of this commonwealth, can pass any act 
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10f attainder for treason or felony .1 Now, an act of attainde1• 
is " legislative verdict. 

I have said, that this authority remains with the people 
at large. · Potentially, indeed, it does; actually, it cannot 
be said to remain even with them. The contrivance is so 
admirably ex'quisite concerning this tremendous juri!ldic
tion, that, in the genet'al course of thing~ it exists actually 
nowhere. But no sooner does any pa.rticula1· emergency 
call for its operatioW:I, than it starts into immediate ex
istence. 

But it remaill8, that I give satisfaction with regard to 
the inquiry-how shall thm burthen, attended with so much 
uneasiness, be borne by those, upon whom, though only 
occasionally, it is laid? 

It is, . we acknowledge, a m~t weighty burthen. That 
man must, indeed, be callous to sensibility, who, without 
emotion and anxiety, can deliberate on the question
whether, by his voice, his fellow-man and fellowoi!itizeu 
8halllive or die. But while capital punishments continue 
to be inflicted, the burthen must be borne; and while it 
must be botn~. every citizen, who, in the service of big 
country, may be called to bear it, is bound to qualify hiru
aelf for bearing it in such a manner, as will ensure peace 
ef mind to himself, justice to him whose fate he·may deter
mine, and honor to the judicial administmtiou of his 
.(;OUntry. By so qualifying himself, though, in the dit>
cbarge of his duty, he will feel strong emotions, he will, from 
:the performance of it, feel no remorse. 

r must again enter upon a 1·eview of some principles, of 
-which notice has already been taken. 

With regru-d to the law in criminal cases, every citizen, 
in a government such as ours, should endeavor to acquire 
a reasonable knowledge of its principles and rules, for t11e 
.direction of his conduct, when he is called to obey, wheu 

1 Cons. U •. S. art. 1, a. 9. Cona. Penn. art. 0, a. 18. 
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'be is called to answer, and when he is called to judge. o~ 

questions of law, his deficiencies will be supplied by the
professional directions of the judges, whose duty and whose
business it is professionally to direct him. For, as we have
seen, verdicta, in criminal cases, generally determine the
question of law, as well as the question offact. Questions 
of fa.o~ it is his e~clusive JH'Ovince to det~m1ine. With 
the consideration of evidence unconnected with the que8-
tion which he is to try, his attention will not be distracted ; 
for everything of that nature, we presume, will be ex
cluded by the cow·t. The collected powers of his mind. 
therefore, will be fixed, steadily and without interruption,. 
upon the issue which he is sworn to try. This iSBue is an 
issue of fact. Ita trial will depend upon the evidence
Evidence, in every cause, is that which produces: evidence,. 
in a. capital cause, is that which force a belief. 

Belief, as we have seen. is an a.ot of the mind, not easil1 
described, indeed, but easily felt. Does the juror feel its. 
force? Let him obey the constitution of his nature, and 
yield to the strong conviction) If the evidence produce, 
upon the mind of each pf his fellow jurol'8, the 8&IDe strong
conviction, which it produces on his, their sentiments 
will be unanimous; and the unanimous sentiments of all 
will still corrobomte the stt'Ong conviction of each. If a. 

p The opin ions of unprejudiced men, ~·ho have had a wide and urlecf 
experience ln the matter Jn queatlon, are entitled to great weight. 

The late JUIItlce Mlller would seem to llll lhe requirement In all par
ticulars, starting with an opinion agalnat the utlllty of the jury syatem. 
After a long professional career u a lawyer and a judge, hla obeervatlor. 
and experience compel him to change hla view. Hie eentlmentll IU'e' 

given by Judge Dillon In hla Lectures upon Law and Jurisprudt!Doe, p. 
122. The moat oogent fact stated Ia tbe d.LIBculty experienced by the 
nine judges of the United States Supreme Court In agreeing upon qut>S
t:lons of fact, compared with the ease with which they agTee upon qut>S
tlons of law. He exprenes himself very freely that the education of the 
lawyer and judge does not. peculiarly lit men to pus upon questloaa or 
fact.] 
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Aingle doubt remain in the mind of any jUJOr, that doubt 
should produce his dissent; and the dissent of a single 
juror, according to the principles which we have ex
plained, and, we trust, established, will produce a verdict 
of acquittal by all. 

Considered in this manner, is the duty of a juror, in u. 
capital case, intolerably burthensome? It cannot, indeed, 
as we have said, be discharged without emotion: but the 
unbiassed dictates of his own constitution will teach-will 
force him to discharge it properly. 

In criminal-in capital cases, with what sublime majesty 
d0118 the trial by jury now appear to its ravished beholdel's ! 
In the first and pnreet principles o£ eooiety its found~ 
tiona are laid: by the most exquisite skill, united with 
eoD8ummate benignity, the grand and finely proportioned 
edifice baa been raised: within its walls, strong and lofty 
as well as finely proportioned, freedom enjoys protection, 
and innocence res1B eecure. 



CHAPTER VII. 

THE SUJJJEOT CONTINUED. 

OF SHERIFFS AND CORONERS. 

Tmc sheriff is an officer of high respectability- in our. 
juridical system, and was known to the most early ages of 
the common law. 

Among the Saxons, his power waa very great and ex
tensive-judicial 88 well 88 ministerial. In his minis
terial character, he executed the writs of the king and 
the judgments of his courts; in his judicial character, . 
the sheriff presided in the several courts of justice com
prehended within the sphere of his jurisdiction. He was 
chosen in the county court by the votes of the freeholders; 
and, like the king himself, says Selden, was entitled to 
his honor by the people's favor. 

All the other nations of Gothic and German origin, 
who, on the ruins of the Roman empire, founded king
doms in the different parta of Europe, had officers of the 
tmme kind with the sheriffs of the Anglo-Saxons. This is 
a strong evidence of their high antiquity, 88 well 83 

general respectability. ln some of the Gothic constitu
tions, the sheriffs were elected by the people, but con
firmed by the king. The election and appointment were 
made in this manner : the people chose twelve electors ; 
those electors nominated three persona to the king ; from 
those three the king selected one, who was the confirmed 
sheriff. 

286 
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The popular elections of the sherifts, in England, were 
lost by the people in the reigns of Edward the Second and 
.Edward the Third; IUld a new mode of appointment was 
tmbstituted in their place. In the time of Lord Chan
cellor Fortescue, the manner of the election of sheri.ffti 
\Vas as follows. Evet·y year there met, in the court of 
exchequer, all t11e king's counsellors, as well lords spi.r. 
itual and temporal, as all other the king's justices, all the 
herons of the exchequer, the master of the rolls, and cer
tlain other officera. All these, by common consent, nomi
nated of every county three persons of distinction, such 
&'t they deemed best qualified for the office of sheriff, and 
presented them to the king. Of the persons so nominated 
nud returned, the king made choice of one, who, by virtue 
-of the king's letters patent, was constituted high sherift 
-of that county, for which he was so chosen. This mode 
of nomination and appointment still continues in Eug-
hnd. · 

It has been usual to appoint them annually. Dut in 
the reign of Henry the Filth, we find from this custom a 
parliamentary exception, rendered very rema.rkn.ble by the 
reason assigned for it. The king is permitted to appoint 
sheriffs for four y~tu'H ; " because by wars and pestilence 
there 1\l'e not a sufficient number remaining, in the dif
ferent counties, to discharge this office from year to 
year." 1 

By a parliamentary regulation ma<le i11 the reigu of 
Edward the Second, and repeated in tha.t of Edward the 
Third, it W88 directed that sheriffs should he chosen ft'Om 
such persons as had la.nds in their shires ; and that those 
lands should be sufficient to answer to the king IUld his 
people, if grieved.2 

By a ln.w of tl1e Cnited States, a marshal is appointed 

1 Bar. on St. 386. 
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lor each district for the term of four years; but i!l remov
able from bitt office at plea&ure.1 As no particular mode 
is specified by the la-w for appointing the marshal, his 
appointment falls, of course, onder the general provision 
made by the national constitution.' The president nomi
nates, and, with the advice and conBent of the senate, 
appoints him. His powers and his duties are, in genera], 
coincident with those of a sberiff.3 

By the constitution of Pennsylvania,• sheriff11 are choseu 
by the citizens of each county : two persou11 are chosen 
for the office; one of the two is appointed by the governor. 
We observe, here, another instAnce of the old Saxon and 
German customs revived in the constitution of this com
monwealth. 

Our sheriff11 are elected and hold theh· officeg foa· three 
yesrs, if they behave themselves well ; but no penwn shaH 
he twice chosen or appointed sheriff in any term of ~;ix 
years. The converse of this regulation we find in au act 
of parliament-No man, who has served the office of shea._ 
iff for one year, can be r.ompelled to serve it 1\gain within 
three yea~ a.ftcrward~!.6 The reason of this converse reg
ulation may be collected from anotheT n.ct of parliament. 
The expenlle which cu. ... tom had introduced iu serving the 
office of high 11heriff hecume so burtheusome, that it was 
enncted, that no sheriff should keep any table at the assize~, 
uxcept for bi11 own family, o1· give auy presents to the 
judges or their servants, or have more thl\n f01ty men in 
livery: yet, for the sake of safety a11d decency, he may 

1 Lawa U. S. 1 eon. laesa. e. 20, a. 27. 2 Art. 2, 11. 2. 
• "The marshals of the several dlatrtcte, and their deputle~~, shall han~ 

the aame powen In eueotlng the laws of the United Stat.ee, as 11herilfs 
and tbelr depntle.s. ln the several etatea, have by law, 1n execu~lng tbt
Jaws of the respective states.'' Laws U.S. S con. 2 aese. c. 101, ~. ll. 
Tlu~ &lUIIe provision waa contained In a prior law, repealed by that abovr 
dred. Lawil U. S. 2 con. 1 seu. c. 28, 11. {1. Ed. 

• Art. 0, s. 1. 6 ~t. l R. 2 e. 11. 1 Bl. Com. 343. 
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not have leas than twenty men in England and twelve in 
Wa.les.t 

An attention to the powers and duties of the sheriff will 
&close, I think, a peculiar Pr<?Priety in the compound 
JUode of election and appointment, directed by our con
~titution. He executes the process of courts, and, in his 
oouuty, is the principal conservator of the peace: so far 
he is an executive officer, and should be appointed by the 
governol'. He retw·us jW'ol'8 : for this reason, be should 
be chosen by the people. Invested with the double cha~ 
a.cter, he .should receive his authority partly from both, 
As be is elected and appointed fol' three years, and can 
serve only once in the period of six years ; he is, in a con
siderable degree, independent, and may, therefore, be pre
sumed impartial in the exercise of his very important 
duties and powers. Those duties and powers we are now 
concisely to describe. 

The judicial power of the sheriff, which, in former times, 
was very great and extensive, is by OIU' ju1idical system, 
tra.nsferred, with great propriety, to other establishments ; 
for it is obviously incongruous, that executive and judicial 
1\Uthority shoul«l be united in the same person.l 

Permit me here to observe, that the accumulation of 
unnecessary and even inconsistent powers seema to be the 
principal objection against the old Saxon institutions. In 
most other respects, they are not more venerable on account 
(){ their antiquity, than on account of their matured excel~ 
lence. Permit me also here to observe, that, in the corl'ect 
distribution of the powe1~ of government, the constitution 
()f Penn~ylva.nia approaches, if it does not reach, theoretic 
perfection. 

t St. 13 and 14 C. 2, c. 21 ; 1 Bl. Com. 846. 
~ This Is really the great point of change In the cbar:acl.er of the oftlce 

of the aberll'. Be i.a still the most tmport&nt peace officer of tbe county, 
nd In hi.a miniaterlal fuuctlon has lost notblng.] 
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The ministerial power of the sheriff is of great impor
tance to the impartial administration of j ustice, and to the 
internal peace and tranquillity of the commonwealth. lit' 
is the chief officer, says.. my Lord Coke, wit.hin the shir~. 
To his custody the countY is committed. This custody is 
threefold. 1. Of the life of justice; for no suit begiru;, 
and no process is served, but by the sheriff. It belongs t<t 
him also to return indifferent juries, for the trials of men·~ 
properties, liberties, and lives. 2. or the life of the lf\w ; 
for, after suits long and chargeable, he makes execution, 
which is the life and fruit of the law. 3. Of ~he life of 
the republic; for, within the county, he is the principal 
conservator of the peace, which is the life of the common
wealth.l 

With regard to process issuing from the courts of justice, 
the sheriff's power and duty is, to execute it. not to dis
pute its validity; though the writ be illegal, the sheriff is 
protected and indemnified in serving it.2 From this gen
eral rule, however, one exception must be taken und 
allowed. He must judge, at his peTil, whether the court, 
from which the process issued, bas or has not jurisdiction 
of tbe cause.' • 

The selection and the return of jurors is a most moment
ouB part of the power and duty of t\ sheriff. It is that 
pMt. in which abuses are most fatal: it is that part. in 
which there is the greatest opportunity and temptation to
commit them. Let us speak of former times. In the 
reign of Edward the First, the parliament was obliged to 
interpose its authority to give relief to the people againl:lt 
Hherift'l:l, who harassed jurors unnecessarily, by su~moning 
them from a great distance, and who returned such ~ 
would not give an impartial verdict. This last abuse, say~> 
a modern writer' on the English law, wa.s never perfect!)-

I 1 Ina. 108 &. 

• 10 Rep. 76. 2 wu. 384.. 
' 6 Rep. M. 9 Rep. 08. 
• Bar. on St. 185. 
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I'81Doved till the la~ act was made for balloting juries. In 
an account of Cornwall, written by Mr. Carew, we are in
formed. that, in the reign of Henry the Seventh, an articlt1 
of charge for the " friendship of the sheriff," was common 
in an attorney's bill.l · 

As the principal conservator of the peace in his county, 
and as the calm but irresistible minister of the law, tho 
authority of a she-riff is important; his duty is proportion
ably great. To preserve or restore the public tranquillity, 
to ensure or enforce the effectual execution of the law, he 
is invested with the high power of· ordering to his as.sist
ance the whole strength of the county over which be 
presides. 

The law is mild in ita manda~; but it will be obeyed. 
It knows, it presumes, it will suffer none of its ministe~ 
to know or to presume, any power superior to its own. 1f 
any man, says my ·Lord Coke, however great, might resist 
the sheriff in executing the king's writs ; it would be 
regular and justifiable in the sheriff to return such resisl
ance: but such a .return would redound greatly to the 
dishonor of the king and his crown : what redounds ·to the 
dishonor of the king and his crown, is against the com
moo law: and, therefore, if necessity require it for tht: 
dne execution of the king's writs, the sheriff may, by the 
common law, take the poSBe comitattU to suppress sucl• 
unlawful force and resistance.2 

When necessity requires it, the sheriff not only may. 
but mUBt at his peril, employ the strength of his county . 
Jn the reign of Ed wa.rd the Second, a sheriff had the 
Jting's writ to deliver possession of land : the sheriff 
retnmed that he eould not execu~ the writ by reason of 
resistance. This was considered a& an insult upon the 
authority, with which he was invested; and because he 

1 Bar. on 8~ 4118. • i IDa. 198. 
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took not the power of the county in aid of the execution, 
he was amerced at twenty marks.• 

Besides the warrant of the common law, continues 
my Lord Coke, the sheriff haa his letters patent of 8.88i.et
ance, by which the king commands, that aU archbishops, 
bishops, duk~ earls, b&rons, knights, freemen, and all 
othen1 of the county shall attend, ~i.et, and answer to 
the sheriff, in everything which belongs to his office. 
No man above fifteen and under seventy ye&l'8 of age, 
ecclesiastical or temporal, i.e exempted from this service: 
for so it is by construction of law. 

How easily are these ca.ees applied to the United States 
and to Pennsylvania, under the operation of the fine rule, 
that the empire of the law is stronger as well as safer 
than the etnpire of mao ! 

I proceed to consider the office of coroner. Thi.e office, 
though much neglected, though, perhaps, despised, is an 
office, both ancient and dignified. It form.s no inconaider
able part of a complete juridical system. 

In the time of the Saxons, a.s we are iufonned by Mr. 
Selden, he was one of the two chief governors of the 
county. He was made by election of the freeholders in 
their county court, as the sheriff was, and from among 
the men of the chiefest rank in the county.2 

By the corustitution 8 of this commonwealth, sheriff:~ 
and coroners are chosen and appointed in the same man
ner. We see here another revival of the Saxon and Ger
man iJl.Htitutions. 

To the office of sheriff, that of coroner is, in many 
instances, a necessary substitute : for if the sheriff is in
terested in a suit, or if be is of affinity with one of the 
parties to a suit, the coroner must execute and return the 
process of the courts of justice.' 

But the most important duty and business of a coroner 
s 2 Ins. 1M. 2 Bac. on Gov. 41. 1 Art. 6, s. 1. • • loa. 271. 
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is of nnother nature. When any person is kiUed, or dies 
suddenly, or dies in prison, the coroner must hold an 
inquest concerning the manner of his death. This in
quest must be held upon the view of the body; for if the 
body cannot be found, the coroner cannot sit. He must 
ce1tify his inquisition to the court of king's bench or to 
the next a.ssizes.t 

The l01·d chief justice of the king's bench is the 
supreme coroner of all England, and may exercise that 
jurisdiction in any pat·t of the kingdom.2 

From the statute of Wales, made in the twelfth year of 
Edward the First, and which, by the remedies provided 
for Wales, informs us, at the same time, what wn.-. the 
law and p.mctice of England-from this statute we learn, 
that the coroner was directed to attend and summon a 
jnry, when a man was wounded so dangerously, that his 
life was despaired. This branch of a coroner's duty is 
now totally neglected. ''It is a regulation, l10wever," 
says the learned ob!erver upon the ancient statutes, 
"which deserves much to be revived : and I should con
ceive that tltis attendance of the coroner with a jury, 
when a dangerous wound had been received, was to pre
vent the dying words of the person murdered from being 
evidence ; n.s this kind of ~u'OOf, though allowed at pres-
ent, cannot be too cautiously admitted. It is presumed, 
indeed, thnt tl1e words of a person expiring cannot but be 
true, consideting the situation, under which he gives the 
information. But may not a dying man, though a. good 
Christian, deprived of expected hn.ppiness in life by a 
wound, received, perhaps, from an enemy, rather wish his 
punishment more eagerly than he should do ? And may 
not those about tl1e dying person, who are generally 
relations. 1·epeat what ho said niore sti'Ougly on the trial, 
th&n pORSihly the words were delivered?" 3 

t 1 Dl. Com. S.O. .• 4 Rep. 57 b. • Bar. on St. 12-l. 
16 



CHAPTE~ VIII. 

THE SUBJECT CONTI.NU&D. 

011' COUNSELLORS AND ATTORNEYS. 

TN our courts of justice there are counsellors and attol'
neys. In England, there are two degrees of counsellors 
-serjeants and batTisters. How ancient and honorable 
the state nnd degree of a serjeant is, bas been the ample 
theme of many learned and elaborate treatises. 

My Lord Coke, in a speech which he made upon a call 
of serejants, compares the serjeant&' coif-a cap of a p&l'

ticul'ar form-to Minerva's helmet ; for Minerva was the 
goddess of counsel. He also discovers, that the four cor
ners of that cap indicate four excellent qualitie&-BCience, 
experience, observation, reeorda.tion.l 

Pace tanti mri, shnll the truth be disclosed? If the 
origin of coifs is investigated, w.e shall, perhaps, find that 
Mercury, and not Minerva, is entitled to the merit of the 
invention. At one period, the clergy were almost the 
only lawyers known in England; but, in a fit of resent
ment, they were banished from the bar. Its sweets-for 
its profits were sweet-could not he eaaily relinquished. 
The clerk still pleaded, but disguised in the serjeant's 
robe, and, by contriving the coif, concealed. his clerical 
tonsure. 

But, like many other things, its first origin was lost in 

J Bar. OD St. 468. 
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its subsequent splendor. The institution became honor- * 
able and venerable ; alf~ 88 such, is still considered and 
preserved in England. "A serjea!lt o.t law," 11ays my 
Lord Chancellor Fortescue,t '' shall not take off his coif, 
though he be in the royal presence, o.nd talking with his 
majesty. No one can be made a. judge of the courts of 
king's bench or common pleas,· until be is called to the 
state and dignity of a serjeant." Tu America, however, it 
has not been transplanted. We leave it to continue aud 
flourish in its native soil. 

In the first ages of Athens, the parties pleaded for 
themselves ; but, in lAter times, they were allowed to have 
the benefit of counsel.2 That the length of their speeches 
might not exhaust the patience of the judges, or prevent 
other business equally necessary, it was usual-perhaps 
the spirit of the custom might be revived with no dis
advantage-to me88nre their allotted portion of time by 
an hour-glass, in which they used water instead of sand. 
So scrupulously exact were they in this particular, that an 
officer, whose name denoted his office-E~u"w-wRS ap
pointed to disttibute the water equally to each side. 
While strict justice was required from the advocates, 
strict justice was done them : the glass was stopped while 
tbe proper officer recited the laws which they quoted. Nay, 
the water remaining at the conclusion of an argument. 
might be transferred to the use of another speaker. 
Hence this exprell8ion-Let such a one speak till my 
water be run out.8 

This custom was pra.ctised by the Romans. The time 
allowed, by the law, for the speeches of the advocates is 
termed, by Cicero, "legitimre hone." The .patient and 
indulgent Antoninus, who 'vas a philosopher 88 well M an 
emperor, ordere~ as we are told by his historian, plenty 

1 De Laud. c. ISO. • 1 Pot. Ant. 106. 
• Pet. on Jar. 69, e3; 1 Po&. Ant. 118. 
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. of water for the speakers at the bar ; in other words, be 
allowed them full time for their speeches. .. Quoties 
judico," says the younger Pliny, .. quantum quis plurimnm 
postulat aqum do "-when I sit in judgment, I give to 
every advocate as much water as he desires.l 

This imtaoce of resemblance between the Athenian and 
Roman bam is not mentioned on account of its intrinsic 
importance, but because it proves. more strongly than an 
important instance could prove, the principle of imitation. 
The coincident practice could be dictated by no common 
principle of nature or ol society. 

Counsellors, or barristers Rt law, have been long known 
in England. Fonnerly they were styled " apprenticii Rd 
legem," apprentices to the law; because they were con
sidered only as learners, and were not permitted to exer
cise the full office of an advocate, till they were qualified 
by the knowledge and experience acquired during the 
long probationship of sixteen yel\rs.s Edward the First, 
it is said, intl'Oduced the practice of permitting them 
to plead in the court of king's bench, before they attained 
the rank and dignity of serjeants.1 

Attorney, says my Lord Coke, is an ancient English 
lfOrd, Md signifies one who is set in the turn, stead, or 
!>lace of another. Of these, some are private; and some 
are public, as attorneys at law.• The business of an at
torney at law is to manage the practical part of a suit, and 
to follow the ad vice of the serjeants or barristers, who are 
ol counsel in it.& 

At the common lR.w, no person could appear by an at
torney, without the kiug's writ or letters pR.tent.8 In one 
part of his works, my Lord Coke admires the policy of 
this regulation. Its genius was to prevent the increase 

l Pll. Ep. I. 6, ep. 2 ; Pet. Oil Jur. 184. 
'Fol't. de Laud. c. ro. • 1 Ben. "''· C liDI. 51 b. 
I 21nt. ~; Wood, Ina. 466. I Wood, lDI. 406. 
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and multiplication of suits. But when statutes permitted 
the parties to appear by attoiney, it is not credible, says 
he, how suits a.t law increased and multiplied. Such ill 
success has ever had the breaoh of the maxims and the 
ancient rules of the common law.1 In another part of his 
worb, be expresses sentiments more favorable to the ap
pointment of attorneys. The act commanding the judges 
to admit them, he styles uan 1\Ct of grace," because the 
king gave his royal assent 'to a law for the quiet and 
safety of his subjects, giving them power to make attor
neys, whereby lle lost such profit of the gl'e&t seal,· 88 he 
formerly received in such cases.~ 

To correct the abuses, which arose from the admission 
of attorneys, whose heads and whose .hearts were equally 
unqualified for the trust, it wM enacted, so early as the 
reign of Henry the Fourth,8 that all the attorneys shall be 
examined by the judges ; and sueh as are good and vir
tuous and of good fame shall, by the discretion of the 
court, be received and sworn well and faithfully to serve 
in their offices; and theiJ' names shall be entered on the 
roll. 

A lnrrister is not sworn.• 
According to the law of the United States, parties may 

plead and manage their own causes pel'SOnally, or by the 
R.SSistance of such counsel or attorneys at law, M, by the 
rules of the 11everal courts, shall be permitted to manage 
and conduct causes.6 

By a rule of the supreme court, it is ordered, that it 
liluul be requisite to the R.dmission of attorneys and coun
sellors to practise in that coUI·t, that they shall have been 
such for three years in the supreme court of the state to 
which they respectively belong, and that their private and 
professional cha.racter shall appear to be fair. In the cit'-

12 Ina. ~9. 

• 21D.L 214. 
• 2 In•. 378. • St.. 4, H. 4, e. 18. 
6 LaWI U, S, 1 CODC. llt!ll. C. liO, I , 86 • 
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cuit court for the Pennsylvania district, the same rule is 
made with the only difference of"' two., instead of " three .. 
years. 1 

By a law of Pennsylvania zit is provided, t~t a com
petent number of persons, learned in the law, and of an 
honest disposition, may be admitted by the justices of 
the sevenl courtiJ to practise as attorneys iu them. No 
attorney shall be admitted, without taking an oath or 
affirmation~that he will behave himself in the office of 
attorney within the court, according to the best- of hia 
learning and ability, an~ with all good fidelity, as well to 
the court as to the ciient; that he will use no falsehood, 
nor delay .any pe~on's cause for lucre 01' malice. a 

Attorneys at law,. on one hand, enjoy privileges on ac
count of their attendance in cou1·ts: on the other, they are 
peculiarly subject to the censure and animadversion of the 
judges.' 

In all the courts of Pennsylvania, and in all those of 
the United States, except the supreme court, the same 
person may act both os counsel and as attorney. In the 
.supreme court, the different offices must be exercised by 
different persons. 

The law has not, in every age, nor in e\"ery country, 
been formed into a separate p1'0fession. Doubts have been 
entertained, wliether, in R.oy country, or in any age, it 

·should be so formed. Every man, it has been often said, 
ought to be his own lawyer. 

' At April aeaslona, lSO.S, the above-mentioned rule of the circuit eourt 
was rescinded, and the following established : "OBDERXD, tba~ n<l per• 
eon ahall be admitted to practise as counsel or attorney of this court, 
unless he shall have prevloualy stu!lled three years, been admlttetl two 
yean In a court of common ple.u, and In the aupreme court of a atate : 
or unlt>sa he shall have etudled four years, been admitted one year In a 
court of common plea.s, and In the l!uprtme court of a state : or unless 
he shall have atndled ftve years and been admitted Jn t he aupreme court 
of a etate. Satisfaction also of moral character will be required." Ed. 

t 1 Lawa Penn. 185, a. ~ 1 Id. 360, a. 88. ' S Bl. Com. 26. 
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Jn a system of lectures, addressed peculiarly, though by 
no means exclusively, to those who are designed for the 
profession of the law, this question deserves our particular 
notice. It deserves our notice more especially as we are 
told, in a very late and a very sensible performance cott· 
cerning the revolution in .France, that those, who have 
been m08t active in this mighty event, mean to destroy 
the separate profession oi the law. An event, so auspi
cious to man, will diffuse a winning appearance over 
everything, with which it seems to be, in the slightest 

·manner, connected. But it is our business to examine 
the foundations, and not merely the external appearances 
of things. 

It IJ?RY be asked-when you have taken so much pains, 
in the introduction to these lectures, and in many parts of 
them, to persul\de us, that the knowledge of the law should, 
especially among a free people, be dls,seminated U1liver· 
s31Iy; will you now turn suddenly iu an opposite dhec
tion, and endeavor to persuade us, thn.t a distinct and sepa
rate profemsion should be formed of the law? The result, 
ptn·haps, of investigating this subject will be, that unless 
the law is made the peculiar study and profession of sorue, 
it will never become the object of knowledge to all. 

We have beatd the complaint of my Lord Coke, that 
the admission of attorneY!! nt law into the courts of justice 
is an innovation upon the practice and the policy of the 
common law. It mU8t be confessed that this is the case. 
At the common law, both the plaintiff and t11o defendant 
appeared in their proper persons. " The plaintiff offers 
himself," and" the uefendant comes, are the immemorial 

'and authentic forms of ently-" Querens obtulit se "
.. Dafe~dens venit.'• These, on both sides, denote a pel'
sonal appearance. 

In the early and simple periods of society, the personal 
appearance of the parties wa~t all that waa necessa•-y. 

• 
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Such were the pet·iods of which we speak. Among the 
ancient Saxons, few and plain were the forms and circum
stances, under which property was litigated and decided 
in their courts of jt18tice ; uniform and shott were the pm
ceedings in those courts. Among the ancient Saxons, 
therefore, professional characteiS were not necessary for 
the management or the detel'lnination of suits. The king, 
or the earl, a.s the case might be, Wl\8 qualified to judge; 
and the parties to plead. 

An adherence to principle often dictates a variation in 
practice. In the progress of society, the business ofsocie~ 
became mol'e complex and intricate; and the controversies 
arising from it became more frequent and embarrassed. 
This new order of things introduced a new order of pro
fessions. To the lcing were substituted the judges: to the 
earls, the ~:~heriff.s ; and to the- parties, attorneys or counsel 
learned in the law. "After the Anglo-Saxon laws wet-e 
committed to writing," says Dr. Henry in his history of 
Britain, "it became necessary that some persons should 
read and study them with particular attention, in order to 
understand their true intent and meaning. This gave 
rise to lawyers by pl'ofession, who, in the language of 
England in those times, were called rcedboran or lahmen, 
and, in Latin, rhetoru or camidici. Some of these law men, 
after having undergone an examination as to their knowl
edge of the law, were appointe,d assessors to the aldermen 
and hundreda.ries : othen~ of them acted as advOCI\tes and 
pleaders at the ba.r." 1 

But it will be replied-and still on the authority of my · 
Lord Coke-that the introduction of lawyers multiplies 
suita at law. The unnecessary " multiplication of law
yers," rather say: for that is the amount of my Lord Coke'g 
complaint: and, even in the ground of his complaint, he 
appears not altogether steady or consistent. But else-

12Ben. 245. 
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where, my Lord Coke traces the multiplication of la\v
suita to causes very different from the establishmeJlt of the 
law as a profession. Their two general causes, says l1e, are 
peace and plenty. Peace is the mother of plenty ; and 
plenty the nurse of suits.l Instead of wishing the r& 

moval of those general causes he prays for their continu
ance. 

In a country govemed ·by the common law, the sep!U'ate 
profession of lawyers ought to be established for a peculiar 
reason. The common law is the law of e~perience. Far 
is it, indeed, from being without ita general principles; 
bnt these genen\1 principles are formed strictly upon the 
plan of the regulm philo1ophandi, which, in another science, 
Sir Isaac Newton prescribed and observed with such 
glorious success-they are formed from the coincidence, 
or the analogy, or the opposition .of numberless experi
ments, the accurate history of which is contained in 
records and reports of judicial determinations. To ~ 
ruse those reports-to consult those records, requires much 
time and industry. To methodize them under the proper 
heads, requires mnch attention and patient sagacity. 
From a variety of particular cases to draw conclusions, 
neither too wide nor too narrow, requires a judgment 
habitually exercise~ as well as naturally strong. These 
are the requisites, by which the common lawyer must be 
formed. From these requisite& we may easily infer the 
propriety of establishing the law as a. separate profession. 
To acquire these requisites .is a sufficient employment. 

In the common law, principles are collected slowly and 
with difficulty; but, when once collecte~ they may be 
communicated soon and easily. The principles may be 
known, and may be reduced to practice too, by men who 
never heard or witnessed one of the legal experiment.<!, 

1 illu. 70.. 
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from the lengthened series of which those principles are 
drawn. 

In this manner I reconcile my positions-that the knowl
edge of the law should be disseminated universally-and 
-tbn.t the law should be formed into a. separate profession. 
In this manner, too, I prove-that unless the law is made 
the peculiar study and profession of some, it will never 
become the object of knowledge to all. 

Should the profession of the law be merely honorary? 
Ol· should it be a source of profit as well as of fame? 
These questions have undergone ample discussion; and 
have, at different times, received contrary authoritative 
resolutions. In a government truly republican, the sulr 
ject will not admit of dispute. 

·By the Cincian law, every gratificR.tion ·whatever was 
interdicted to the Ro111an advocates. What was the con
sequence? Between citizen and citizen au .inequality in
consistent with the government of a f•-ee country. Those 
who hnu and those who might have causes depending, 
and were unqualified for pleading them-this is the de
scription of the many-were kept in a state of vassalage to 
those, by whom they might be pleaded without a fee-this 
is the dese~iption of the few. Hence the well-known 
relation of client and patron : hence the tyranny and 
servility, to which that well-kno,vn relation gave rise. 
Besides, this regulation was as liable to . be eluded as it 
was certain to be abused. Preseuts, said to be voluntary, 
might easily supply the place of stipulated fees. We 1\re 
told of a lawyer, who practised this art with great address 
and advantage. A piece of plate, which a client had 
thrown at his feet, was placed conspicuous in his office, 1 

with this inscription-.. lucl'i neglecti lucrum." 
What can be more honorable than that gain, which i:s 

acquired by virtue and ta.lents? In a state of republican 
1 Bar. on St. 115. 



Oll' OOUNSELLORS AND ATTORNEYS. 253 
• 

equality, what can be more reasonable, than that one 
citizen should receive a compensation for the services, 
which he performs to another? still mot-e so, for those 
which he performs to the state? · 

It may be expected, that I_ should here say something 
concerning the studies which a lawyer should pursue, the 
accomplishments which he shoul!l ncquh-e, and the char~ 
acter which he should support. Something concerning 
each of these topics I mean to say, but with a diffidence 
proportioned to t.he delicacy of the subject. 

I think I may venture the position-that in no science 
can richer materials be found, and tlmt, in no science, 
have rich materials been more neglected oa· abused, than 
iu the science of law-part~cularly of the common law. 
Listen to the sentiments of my Lord Bacon, in his book on 
the advancement of learning. It is well kno,vn, that the 
vast object of this exalted and most comprehensive genius 
was, to erect a new and lasting fabric of philosophy, 
founded, not on hypothesis or conjecture, but on experi
ence and truth. To the accomplishment of this design, it 
was necessary that he should previously review, in all its 
provinces and divisions, the state of learning as it then · 
stood. To do this effectually req\lired knowledge and 
discernment, exquisite and universal: such were happily 
employed in the arduous task. Whatever, in science, is 
eiTOneous or defective, he has pointed out. He has done 
more; he has suggested the proper means of correcting 
errors and supplying defects. Of the science of law, he 
thus speaks-Those, who hl\ve written conceming laws, 
have treated the S!lbject like speculative philosophers, or 
like mere practising lawyers. The philosophers propose 
many things, which, in appearance, are beautiful, but, iu 
fact, are without utility. They make imaginary laws for 
·imaginary commonweaths ; and their discourses nre as the 
stars, which give little light, because they nre so high. 
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The lawyers, on the other hand, attached implicitly to the 
inatitutiona of their country, or to the tenets of their sect, 
exert not their jttdgment unbiaased, but harangue as if 
they were.in chaina. 

But certainly, continues he, the knowledge of this au}). 
ject properly belongs ad Viro• civile•. Those viri cifJilu 
-" practical statesmen " is, perhaps, the nearest trausla.. 
tion, of which our language will admit-he describes in the 
following manner. They know what apperte.ina to human 
society, what, to the public welfare, what, to natural equity 
what, to the manners of nations, what, to the different 
forms of commonwealths. These are qualified to judge 
concerning laws, by the principleS and rules of genuine 
policy and natural justice. For there are certain fountains 
of justice, from which all civil laws should flow like 
streams. To those fountains of justice and public utility 
let us have t·ecourse.1 He tben goes on, according to his 
plan, to give a specimen of a treatise concerning universal 
justice, or the fountains of law. 

I have said that the law, particularly the common law, 
abounds in rich materials. For the truth of this observa.
tion, can !appeal to stronget· evidence than to a series-eon· 
tinned, almost without interruption, for five hundred years 
-of cases which actually happened, and were judicially 
determined ? Many of these cases are related in the most 
accurate and ma.stedy manner i witness the reports of my 
Lord Coke, of Mr. Peere Williams, and of Sir James 
Burrow: others, too, deserve to be mentioned. These are 
the precious materials of the common law. These are 
authentic experiments, on which a sound system of legal 
philosophy must be formed. On these experiments, the 
most indefatigable industry ha.s been frequently employe.,d. 
But has it been employed in a proper manner? Upon 
cases, cases }&ave been accumulated: to collectiona, collec-

1 1 Ld. Bac. us. 2 Lc1. Bac. 1187. 
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tions have been superadded: but they have been directed, 
generally, by no order more eligible than that of the alpha.
bet. To one who is already a lawyer, abridgments may. 
on particular occasions, be of use : but surely they are 
not calculated to inspire or to guide the liberal and enlight
ened study of the law. 

The Institutes of my Lord Coke are a cabinet richly 
stored with the jewels of the law : but· are not tl1ose jewels 
strewed about in endless and bewildering confusion? 

In expression, as well as in arrangement, the ~omposi· 
tions of the law have been glaringly imperfect ; and have 
had an injurious tendency to deter those •. whose attach· 
ment they should have been fitted to attract. Hear tlte 
natural and pathetic description which the celebrated Sir 
Heury SpelmRn gives of his situation and feelings, when 
he commenced his study of the common law: "My mother 
sent me to London to learn the ll\w : when I entered on 
its threshold, and encountered a foreign language, a bar
barous dialect, an inelegant arrangement, and a collection 
of matter, not only immense, but disposed in such a 
manner as to be a perpetual load upon the memory ; my 
spirits, I own it, failed within me."l 

Since his time, indeed, very considerable assistance ha.~ 
been furnished to young get!tlemen, engaged in the ac
quhement of .J.egal knowledge. Of this Msistance, the 
short but very excellent analysis digested by my Lord 
Chief Justice Hale forms a most valuRble part; whether 
we consider it in itself, or as tbe foundation of what has 
been erected upon it. The distribution of this scientifical 
performance bas, n.s we are infoi1ned by Sir William 
Blackstone, been principally followed in his celebrated 
Commentaries on the laws of England. It is but justice to 
add, that, in those Commentaries, the method of Hale's 
analysis is approved as well as regarded. I have formerly 

1 1 Bl. Com. Slu. 
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observed, that, in point of expression, the Commentaries 
&·e elegant and pure. 

But aomething more is wanting still. ~cellent mate
rials, a correct alTl\ngement of those materials, and a proper 
expression of t-he arranged fonn 1l\re all n.ecessary ; but 
they are not all that is necessary to a sound system of the 
law. For a system founded on principles truly politiCal 
and philosophical, we still look around us in vain.l · On 
such principles alone, can a system aolid and permanent 
be erected. To confit"'D my Hentiments, let me. again resort 
to the high authority, before whose splendor the whole 
host of seiolists hide their diminished beads. "The reasons 
of municipal laws," says my Lord Bacon, "severed from 
the grounds of nature, manners, and policy, are like wall
Bowers, which, though they grow high upon the crest of 
states, yet they have no deep root." 1 

Let me again repeat it--that we have no such system of 
tl1e common law as I have described, is by no means owing 
to the w~t of the materials pro{>er for the erection of so 
noble a fabric. "r do not 1\ little admire the wisdom or 
the laws of England," says my Lord Bacon in &notbet· 
place,• "and the consent, which they have with the wisdon1 
of philosophy and nature itself." 

By this time, you are at no 1088 to discover my senti
ments concerning tlJestudies whlch a lawyer .. ought to pur
sue, 1\Dd the accomplishments which he ought to Require. 

fl We are Informed by the Introduction of the original edltlon lbat 
Judge Wilton wu f\ngaged upon tile formation of auch a system, bot I 
l1ave been able to find nothing In relation 1.0 the prtnclples of claaalllca
tlon to be followed, except hill treatment In the lectures of the law aa it 
relates to persons &nd aa It relat.ea to things ; but thl1 Ia but &D applica
tion of old prfnclplea- copying of old meth<Xb--&nd not a dlacloeore of 
the prlnclplea upon which the method depends. We have yet to aee the 
publication of an lnatltuUoo.al work upon American law, with an.arran~
meot depending upon tbe ptlnelple ef legal clullficatlon follo11·ed by 
Galn1, Bale, and Blaebtone.} 

t • Ld. Bac. lOL I Id. 108. 
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He ought to know men and &OCieties of men, in every 
state and 4t every relation in which they can be phtced, 
in every state and in every relation in which men or soci
eties of men can be placed, he ought to know whe.tapperta.ins 
to justice--to cQmprehensive momlity. From the fountains 
of justice, we have seen, the civil laws should spring. 
To that fountain, ever full and ever flowing, let the stu
dent of the law intrepidly ascend: he will then, with eR.Se, 
with pleasure, and with certainty, follow the D)eandering 
courses of its numerous streams. 

It is an opinion, far from being uncommon, that the 
only institution nece88&ry for a practising lawyer is, to ob
serve the practice in a lawyer's office. No opinion w~ 
ever more unfounded : no opinion, perhaps, ever entailed 
more mischief upon those, who have been ita unfortunate 
victims. I certainly shall not be misunderstood as if I 
meant to speak with contempt of the practice, which ill to 
be observed in a lawyer's office. Nothing can be more re
mote from my intention and £rom my sentiments. To the 
most aeeomplisbed lawyer, even the minut~ of pmctice 
are objects of regard ; and, in his hands, they can be em
ployed to useful, nay, to splendid purposes. In nature, 
the greatest bodies, the greatest systems of bodies, are 
composed of the smallest particles; and the microscope, as 
well as the telescope, discloses a world of wonders to our 
view. So in the ecience&--6o, particulal'ly, in the science 
of law. But to be confined to microscopic observations is 
the- doom of an insect. not the birthright of a man. 

I have said that the opinion just mentioned entails much 
mischief upon its unfortunate vjctims. I have $aid the 
truth. Law, studied and practised as a science founded 
in principle, is among the most delightful of occupations : 
followed as a trade depending merely upon precedent, it 
~mea and cont~ues a drudgery, severe and insupport
able. One, who follows it in this manner, lives in a state 
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of continual distrust and alarm. To such a. one, every· 
thing new is something odious : for he has been ta"!lght to 
approve of things, not because they are proper or right. 
but because be has seen them before. To such a one, the 
least deviation from even the most unessential form, appears 
equally fatal with the greatest departure from the most 
important principles': for they agree in the only circum
stance, by which he ea.n distinguish either: they are not 
within the sphere of his prncti('e. Tied to the centre of 
precedent, he treads, for life, the same dull, and small~ 
and uniform circle around it, \Vithout daring to view or to 
enjoy a single object on either side. 

How very different is the situation of him, who ranges, 
not without rule, but without restraint, in the rich, the 
variegated, and the spacious fields of science ! To his 
observation and research everything is opel'\: he is ac
customed to examine aml to compare the appearances and 
the realities of things ; to contemplate their beauty, to in
vestigate their utility, and to admire the wonderful har
mony, with which beauty a·nd utility coincide. To him 
an object is not dangerous because it is new : he measures 
it by the correct standard of his prin.ciples: he discovers 
what purposes it is fitted to answer, and what other pur
poses it is fitted to destroy: he learns when to use it, and 
when to lay tbe use of it aside. The discovery of one im
provement leads him to the discovery of another: the 
discovery of that other leads him, in delightful progression, 
to another still. 

I am now to make some remarks concerning the char
acter which a lawyer ought to support. 

Laws and law-suits seem, in the apprehension of some, 
to be synonymous or nearly synonymous terms. In the 
opinion of. such, the business and the character of a lawyer 
will be, to produce and to manage controversies at law. 
Part of the opinion may be admitted to be just. To man- • 
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age couta'Ove.rsies at law, when they have been produced 
by another cause, is part of the business of a lawyer: to 
produce them is no part of it. Even to manage law~uits, 
though a part. is not the principal part, of a lawyer's busi
uess : the principal part of his business is to prevent 
:them. The pt'Ofessional pride of a lawyer is, that no con
trovemy arises from any opinion which he gives, nor f1·om 
the construction of any instrument which he draws. Like 
a. skilful pilot, he has studied correctly the chart of the 
law: he has mau·ked the places which are dangerou.s, as 
well a.a those which are safe. Like a pilot, honest and 
benevolent as well as skilful, he cautiously avoids every 
Janger, and through the channels of security steers the 
fortunes of th~e, who intrust them to hi11 ca.re. 

One reason, why the RSSOCiation between lawyers and 
law-t~uita it! so strong in the minds of some people, may be 
thUs, that they never tbink of the former, till they are 
plunged in the latter, or in the necessary causes of the 
latter. But even in this situation, the association is not 
a con-ect one; for when they are in this situation, the 
tardy reoourse to a lawyer is to help them out of it. 

To give honest and sound advice in question11 of law, 
to those who ask it in matters relating to their business or 
conduct, forms the character, which a lawyer ought to 
support. I speak now of his private character: his pub
lic character and conduct come under a different con
sideration. 

A general prejudice against' the professional character of 
the bar has arisen, I believe, from observing, that the ge11~ 
tlemen ofthe profession appear equally ready to undertake 
either side of the same cause. Both sides, it is said, and 
said with ta11th, cannot be right: and to undertake either 
with equal alacrity evinces, it is thought, an insensibility
presumed professional-to the natural and important di&
tinction between right and wrong. 

17 
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This subject deserves to be placed in its true light
That this insensibility is sometimes found at the bar cail
not be denied. That it is often imputed when it is not 
found, ought also to be admitted. A few observation::! 
will ea.sily discl~e the origin of this prejudice: and itt; 
origin ought to be disclosed; fot· I deem it of public im
portance, especially in a free country, that the professional 
character of the bar shoultl stand in a respectable point of 
view. 

Let it be observed, that by far the greatest number of 
law-auits originate from disputed facts. Of these a law
yer cannot judge, but from the representation of tl1em. 
which he recei ve11 from his client. · A dishonest client will 
impose upon l1is counsel : an llonest client, from the blind
neal! and partiality of self-interest, is often imposed upon 
himself: the imposition, in this case, operates upon the 
counsel equally 88 in the other. In both cases, tbe law- · 
yer, instead of deserving censure, deserves sympathy ; for 
it is always disagreeable to be engaged in a bad and un
:-;uccessful cause. 

Again; even when law-auita originate from di11putecl 
points of law, they frequently spring from positive inttti
tutions, particularly from intricate and artificial regula
tions concerning property. To such questions, the nat
ur&l distinction between right and wrong is susceptible of 
no other application, than that they be decided accordiug· 
to the law of the land. 

But further; in such eases, the rule of positive la'" may 
be really doubtful; and this doubt may be the true cau86 
of the controversy. How often do we see juries and 
judges divided, nay equally divided, in opinion? If this is 
so, a difference of sentiment in two gentlemen of the bar 
should not be viewed 88 either pretended or reprehensible. 
The court frequently direct arguments of counsel on each 
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aide ; can it be improper for the counsel to obey thoee 
Cirections ? 

These remarks explain and justify the conduct of coun
ael in the cases which I have described, and are fitted to 
remove the prejudice, which, in such cases, is entertained 
against them. If a lawyer is so lost to a sense of his duty 
and character, as to advocate a cause which he knows io 
be morally and certainly unjust, his conduct requires not 
to be explained ; and I mean not to justify it. 

To the court, as well as to his client, a duty is owing 
by a gentleman of the bar: these obligations are, by no 
means, incompatible: both will be disolwged by unifonn 
eandor, and by a decent firmness properly blended with a 
dign.iiied respect. 

Thus much concerning counsel and attorneys at law. I 
llave been fnll and particular upon thie head, because it 
personally and immediately concerns the future conduct 
and prospects of many of my hearers. 

• 
' L 



CHAPTER IX. 

THB BUBJBC'l' CONTINUED. 

01' CONSTABLES. 

I AX now to consider the office of a CODBtable. Thia 
officer, and the office which he holds, are often tl-eated 
with a degree of disrespect; but very improperly and very 
unwisely. In a government founded on the authority of 
the people, every public officer hi respectable ; for every 
public officer is a free citizen: he is more ; by other free 
citizens he i1i invested with a portion of their power. 

Besides; the powers and duties of constabl~, if properly 
and effectually exercised and discharged, are of real im· 
portance to the community; and their public utility should 
rescue them from contempt. The antiquity aa we~ as the 
u.sefuln~ of the office is very great. Of its original it 
may be said, as we are informed by my L01-d Bacon,! capaa 
inter nuhila ecmdit; for its authority waa gra.ut.ed. upon the 
ancient laws and customs of the kingdom, pt'actised long ' 
before the conquest. It waa intended and instituted for 
the conservation of the peace, and for repressing e_very 
kind of annoyance and disturbance of the people. This 
was done by way of prevention and not of punishment; 
for a constable has no judicial power to bear or determine 
any cause. 

Upon a probability of a breach of the peace, as when 

l • Ld. Bae. 94. 
~62 



OF CONSTABLES. 263 

warm words have passed, the constable may command the 
parties to keep the peace, and depart and forbear. Wbeu 
an affray is made, he may part those engaged in it, and 
keep them asunder. He may arrest and commit the 
breakers of the peace; .anc.l, if they will not obey, he may 
call power to hh:! asaistance.l If an a1fl'ay is in a house 
he may break the doors open to restore and preserve the 
peace. If au offender ily into another district or county, 
the constable may make fresh pw'Suit and take him. To 
prevent as well as to quell a breach of the peace, he may 
command all pel'sona to assist him; and those, who refu~Je, 
may be bound ovet· to the sessions and fined.1 

It is the duty of a constable to execute, with speed and 
secrecy, all warrants directed to him; and not to dispute 
the authority of him who issues them; provided the mat.. 
ter in question is within his jurisdiction.• 

The power aud duty of constables are extended to a 
great variety of instances by a number of acts of assembly, 
which have been passed in Pennsylvania. 

In cases of necessity, a constable has power to appoint a 
deputy.' 

There are two kinds of constables ; a high constable 
and a petty constable. Their authority is the same in 
aubstl\nce, and diffet'S only in point of extent.6 

To appoint men of low condition to the office of con
:;table, .is, accordiug to my Lord Bacon,8 a mere abuse and 
degeneracy from the first institution. They ought, says 
he, to be chosen trom among the better sort oi residents. 

I have no\v finished my account of the judicial depart
ments of the United States and Pennsylvania; and, with 
it, the description of their governments and constitutions. 
To the government and constitution of every other state 

I .. J.d. Rae. 116. 
• Ld. S.C. 98. 

2 Wood. Ins. B'f. 
6 4 Ld. Bac. 98 • 

aId. ibid. 
• ld. 98. 
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i'n the Unio~ my remarks and illustrations will, generally, 
be found applicable. In thooe instances, in which a strict 
application cannot be made, still, I Batt6r myself, my re
marks and illustrations will throw some light upon the 
respective advantages or disadvantages of institution&, 
which cannot be measured by the same common standard. 

,, 



CHAPTER X. 

OF CORPORATIONS. 

IN a fonner part of my leetures,1 after having d~ 
.scribed a state, I observed, that, in a state, smaller societies 
may be formed by a part of its members: that these 
Amaller societies, like states, are deemed to be mornt 
persons, but not in a state of natural liberty ; because 
their actions are cognizable by the superior power of the 
Rtate, and are regulated by its laws. I mentioned, that, to 
these societies the name of corporu.tions is generally ap
propriated, though somewhat improperly ; for that the 
tenn is strictly applicable to supreme as well as to inferior 
bodies politic. In obedience, however, to the arbitress of 
language, I shall designate those smaller societies by the 
name of corporations ; and to the consideration of them I 
now proceed. 

A corporation is described to be a person in a political 
·capacity created by the law, to endure in perpetualsu<'
·cession.t Of these artificial persons a great variety is 
known to the law. They have been formed to promote 
and to perpetuate the interests of commerce, of learning, 
and of religion. It must be admitted, however, that, 
in too many instances, those bodies politic have, in thei1• 
progress, counteracted the design of their original forma· 
tion. Monopoly, superstition, and ignorance have been 
"'ibe unnatural offspring of literary, religious, and com-

1 Ante, vol. 1, p. 27'2. I Wood. tn&. 111. 
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i'n the Union, my remarks and illustrations will, generally, 
be found applicable. In those instances, in which a strict 
application cannot be made, still, I flatter myself, my re
marks and illustrations will throw some light upon the 
respective advantages or disadvantages of institutions, 
which cannot be measured by the same common standard. 
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CHAPTER X. 

OF CORPORATIONS. 

IN a former part of my lectures,1 after having de
.-cribed a state, I observed, that, in a state, smaller societie~ 
may be formed by a part of ita members: that these 
t~m&ller societies, like 8tates, are deemed to be mornl 
persons, but not in a state of natural liberty ; because 
'heir actions are cognizable by the superior power of the 
11tate, and are regulated by its laws. I mentioned, that, to 
these societies the name of corporations is generally ap
propriated, though somewhat improperly ; for that the 
tenn is strictly applicable to supreme as well as to inferior 
bodies politic. In obedience, however, to the arbitress of 
language, I shall designate th08e smaller societies by the 
name of corporations ; and to the consideration of them T 
now proceed. 

A corporation is described to be a person in a political 
·Capacity created by the law, to endure in perpetual suc
·cession.1 Of these artificial persons a great variety i~ 
Jmown to the law. They have been formed to promote 
and to perpetuate the interests of commerce, of learning, 
and of religion. It must be admitted, however, that, 
in too many instances, those bodies politic have, in their 
progress, counteracted the design of their original formR· 
tion. Monopoly, superstition, and ignorance have been 
1be unnatural offspring of literary, religious, and com-

t Ante, vol. l, p. 2'72. 'Wood. 1111. 111. 
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mercia! corporations. This is not mentioned with a view 
to insinuate, that such establishments ought to be pre
vented or destroyed: I mean only to intimate, that they 
~:~hould be erected with caution, and inspected with care.1 

(1 In colonial times there were no private corporations purely for profit, 
the O'III'Dereblp of whlcb wu 1n the lnhablt&nt.e of America. The t .. a 
wblch ,.. destroyed at Bolton "by partlee nnknown" 1\'U the property 
of the Eaat India Company. 1n 1790 there were few private corporations 
organized for projit, the most Important one was probably the Bank of 
North America ; eon.seqoently the aubject wu of llttle commt>.reilll 
Importance, and suggested nothing of lnte~t ln relation to the pat 
social problema of sell-government. 

To-day the cue Is vuUy different. Great combinatio.oa of lndJvidu.a.l 
capital constitute, under leglelatlve sanction, huge corporations In which 
Individual obllptlon and lndlvldnal duty to the state ia eully lost tlght of. 
'l1le chief end of the corporatlon Ia neither the glory of God nor the pub-
lic welfare, but financial gain. It may be aafely ventured that the chief 
menace to lndlvldualllberty (and there can be no other) Ia the overpow
ering tn11.uence of the corporatlona. From the standpoint of the polttlcal 
economist the eeed.a of deapoLiem have already taken root. 

We have among ua great cofPC)ratloua owned and controlled by •mb
jecte of foreign nationa. Pre.ldent John Adame, In hie Inaugural ad
dreaa, said : "We abould be unfaithful to ounehee if we should efel" 
Jose sight of the danger to our liberties, If anything partial or extraneous 
should Infect the purity of our free, fair, virtuous, and Independent elec
'tloru. If an election ls to be determined by a majority of a single vot~. 
and that can be procured by a party through artlllce or corruption, th~ 
government may be the choice of a party for ite own ends, not of the~ 
nation for the national good. If that eollt.ary stUfrage can be obtained 
by fot'eign nations by flattery or menace, by fraud or violence, by terror. 
Intrigue or venality, the government may not be the choice of the Amer
ican people, but of foreign natlom. It would be but repeating wlu11 
t~very one knows to point out the corrupting lntluence of corporations :1t 
primaries, at elections, In council chamber and legislative ball. Til~ 
genii of the corporation ia ever present., till the ward heeler Ia toleratc>tl 
and the lobbyist actually respectable. Constitullonal provisions Play
declare and party platforms fulminate the orlgln.ally tmthfuliJtatement, 
that the object of civil government Ia the preeervatton of liberty and th~ 
protection of private right, but when the courts declare that the llt.ate 

police power (which iiJ the only place whel'fl the power can exist) mu10t 
give 1Jay before Interstate commerce (wbicll can only consist In privat~ 
tntercolll'8e and traftlc for pin), It Is wl.&e to remember tha~ a freq11ent 
recurrence to fnndamental principles Ia necessary for the preservation of 
JJberty. 
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In Eng~d, corporations may exist by the common law, 
by act of parliament, by prescription, and by charter from 
the king.l 'fhe lting and the parliament are corporations 
by the force of the common law.2 

The modem corpor&tlon Is a power not dreamed of by the fnunere of 
'be conatltqtlon ; an(! the QOmbln.atlon of corporations which ls desig
nated by the name of a pool or trust Is a ooueeptlon which can only be 
underat.ood by cloee aumlnatlon, and which can be viewed Y'ltb com
placency only by thoee wboee sense of re.ponalbWty as a citi:r.en Ia 
blunted by self-interest.. 

The corporation problem la the greatest problem confronting the peo
ple. It Ia no~ the mOlt dUiieult of eolutlona from t.legalst&lldpoint, bu~ 
from a practical point of vlew tbe ease Ia otherwise. 

The following le a aample of Items frequently aeen In our great dally 
new1papera : 

"The different street railway linea In Philadelphia and lu auburbs 
have been unl~d In one great corporation. An oftleer of one of the con
eolldated companies speaks enthusiaatleally of the saving of money that 
would ensue. He aald : 'Thle meana that there will no longer be a eon-
1.elt for the control of common counclll. Thla l~m, with other econ~ 
mlea aloug similar ltnes, will mean a aavlug of $000,000 every year.' 
The wordll 'almllar lines' refer, doubtleu, to legislative expenditures 
and the aums p&ld to city and other ofticlala to secure their favor. Using 
atrong words, but proper ones, the corruption and blackmAU outlay of 
.the P.blladelpbta eompan.lea baa })een half a mlllton t. year. Much of 
Lhla espendltiU'e waa due to the fa.et that. rival companies were compet
ing for franchisee, and the highest bidder got them. Competition which 
breeda such com:tptlon Ja not altogether desirable." 

The melancholy fact ls not that these things are known, but tbaUbelr 
exle~nc:e Ia viewed 'lf'lth complacency, and that men who are ilhare
holdera and oftleera of corporations known to be guilty of such practice,, 
are respectable ina~ of being ci&Bied as outlaws. To auel1 an extent 
hu the pnbllc sense of ourc:ltlzena degenerated, that oftlclal repom hav11 
actually been published enumerating expenditures of money among 
legle!at.ora to 1D1klenee leglalatlon. 

Thls condition !a an unerring aymptom of dleeaee In the body politic. 
It baa been a freqnent source of gratification to draw parallels between 

onr lnatltuttons and some featiU'e8 of the an~len~ re,ublles. And Wl'l 

may profttably draw a parallel between the cause of the downfall of 
Athens and the vulnerable poll\t In our own armor, for the power of 
anna cannot overcome us ; If the experiment of self-government fAlls, it 

110 Rep. 29 b. ~Wood, Ina. 112. 
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In the United States, and in Pennaylvania, corporations 
~an only exist by the common law, or by virtue of legia• 
tive authority. This authority, however, may be exer-

mnat be through the degenerating ln1luenc:e of a blunted morality. Ia 
the third Philippic Demoethenea l&ld: "But what It the ca01e of the 
ml•chlef? Th81'9 muet be some cau.te, aome sood rt!CJ.IOIJ, why Greeb 
were 10 a.ger for liberty then., and now ~ for aerTUude. There wu 
aomethlug, men of A.tbea. aomethlng In the heart. of the multfCuck 
then, which there Ia not now, which overcame the 111salth of Persia and 
maintained the freedom of Greece, and quailed not under any battle by 
land or eea, the loaa whe.-.of hu ruJned all and hal thrown the daln of 
Greece 1nto con!WIIon. What It this? Nothing 1Ubtle or clev;r; aim· 
ply that whoever took money from aspirants for power, on the corrup
ton of Greece, were unlvel"'l&lly detested ; 1t was dreadful to be con
victed of bribery. • • • But now all euch prtnclples ha't'e been aold Ia 
open market ; and thoee Imported In exchange, by which Greece la 
ruined and dlaeued-what are they P Envy when a man ge&a a bribe, 
laughter If be confe~~ea ft. Mercy to the convicted, hatred to thoee that 
denounce the crim---n usual attendants upon corruption." 

The language of the late Juatlee Miller ln a comparatl'fely recent caee 
1n the United States court refers to the same prlnelples. 

In a republican go'fernment, like ours, where political power 111 repose. I 
tn representatives of the entire body of the people, choeen at abort Inter· 
vale by popular electlous, the temptations to control these elections by 
violence and by eoJTOptlon Ill a constant aouree of danger. 

Such baa been the hlatory of aU republica, and, though oura hu beea 
comparatively free from both theae evtla In the put, no lo'fer of hi• 
country can abut hit eyes to the feat' of future danger from both sources. 

It the recurrence of such acta as these prlaonerB stand convtetecl of are 
too common In one quarter of the country, and give omen of danger 
from Jawle111 'flolence, tbe free nee of money in electlous, arlalng from 
the vast growth of recent wealth In other quarterB, preeenta equal cauae 
foranslety, &parte Yarbrough, UO U. 8. 666. 

To suggest a remedy la not beyond the capacity of moat men, bnt to 
apply one In the face of the present etate of the dlvlalon of power Ia 
another queatlon. The corporations t.re created by law ; t.he futun
.creatlon of them abould, like ~he natnrallaatlon of a liena, be hedged 
about by every safeguard and limitation put upon their period of e:Dat
~nee and power to hold property. While It may have been wlae to be 
~stremelyllberal in the grantlug of public franchlaee, the danger point 
has been puaed and the private corporation& should no longer be per
mitted to do, even under public euperTIJion, what the public can u well 
perform, and lighteD the burden of the people at 1arp. 
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~ised by a power delegated by the legislature ; as has 
been done, in this commonwealth,1 with regard to churches. 
Upon the same principle, the king, in England, may com
municate to a subject the power of erecting corporations, 
~nd may permit him to name the persons of whom they 
shall be composed, and the authority which they shall en· 
joy. Still, however, it is the king, who really erects 
them ; the subject is only his instrument; and the act 
of the instrument becomes the act of its mover, under 
the well-known maxim, "qui facit per alium, facit per 

1!e." i 
To e~ery corpor6tion a name must be 888igned ; and by 

that name alone it can perform legal acts.• 
When ~ corporation is duly established, there are manr 

powers, rights, and capacities, which are annexed to it 
tacitly and of course. 

Under the preaent. system public ftanchiees aN~ the ln.sttamenta of en
riching indlvldaala at tbe pubiJc expense, or by what amoanta to the 
same thing, permit ting the e%&Ctlon of a charge for eervtcea largely in 
~xce.'l~ of the cost, and allowing the profit to become the property of the 
individual. Thus the Infant Industry, which was to aerve a.nd enrich 
the people, exacts tallage from them, corrupta their repnl1!611tativea and 
makes fat the individual managera, very frequently profiting nothing to 
the sbAreholdel'l!. What with watered stock a.nd manipulated Jl)JU'ket.~, 

the history of our corporations dealing wltb the publlc Ia rank with cor· 
Joptlon, 

Tbe -.vhole coUI'IIe of the development of these lnatltutlons la atrewn 
1\'ltb the wrecks of great men, who by their talenta mlgbt have become 
l•igb in the raulta of statesmen, but have fallen under the blight of the 
•COITilptlng lndoeoce of these unnatural children who despoil those who 
create them. "What ahall It proftt a DIAD?" 

'.rbe facta connectEd witll the corporation problem are very ably pre
~~ented by Wm. W. Cook In a little work bearing that title, which derives 
~dltlonal value from the fact that be la the author of a very able legal 
treatise upon corporation Ia w. and Ia a corporation lawyer of high stand
lng a.nd a very wide repu~tlon. 

The wrltinga of Professor Richard T . Ely a.re full of valuable facta ani\. 
interesting views upon this question.] 

• 3 Laws Penn. 40. ! 10 Rep. 33 b. 1 Bl, Com. 4i4. a 10 Rep. tn. 
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It has perpetual succe&Jion, unless a period of limitaLion 
be expressed in the instrument of it3 establishment. Th~ 
t~uccession is, indeed, the great end of n.n iucortJoration ; 
and, for this reason, there is, in all aggregate bodtes pol
itic, a power necessarily implied of {tlling vacancies by the 
election of new members.1 

The power of removing any of its members for just 
cause, is a power incident to a corporation. To the order 
and good government of corporate bodies, it is adjudged 
necessary that there should be such a power.2 

Another and a most important power, tacitly annexed 
to corporations by the very act of their establishment, i.s 
the power of making by-laws.8 Thh!, indeed, is the prin· 
cipal reason for erecting many of the bodie:t corporate. 
Their nature or their circumstances are peculiar; and 
provisions peculiarly adapted to them cannot be expected 
from the general law of the land. For this re&llon, they 
are invested with au thority to make regulations for the 
management of their own interests and affairs. These 
regulations, however, must not be contrary to the over
ruling laws of the state ; for it will be remembered, that 
these smaller societies, though moral persons, are not in a 
state of natural liberty. Their pl'ivate ~:~tatutes are lege~ 
wl> graviore lege. "Sodal~, legem quam volent, dum 
nequid ex publica lege corrumpa.nt, ~:~ibi ferunto," is a 
rule 1\t! old as the twelve tables of Rome.• 

The general duties oi every corporation may be collected 
from the nature and design of its institution: it should 
act agreeably to its nature, and fulfil the purposes for 
which it was formed. 

But corporations are composed of individuaL! ; those 
individuals are not exempted from the failings aml fl'ailties 
of humanity; those failings and frailities may le1\d to a. 

' t Bl. Com. 471>. t 1 B11rr. ih'UI. 
• Ld. Ray. 498. Bob. 211. 1 Bl. Com. 475. 4 1 Bl. Com. 4i6. 
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1ieviation from the end of their establishment. For this 
reaeon, as has already been observed, they ought to be 
inspected with care. The law has provided proper per
sons with proper powers to visit those institutions, and to 
eonect every irregularity, which may arise within them. 
In England, it has, by immemorial usage, appointed them 
to be visited and inspected, in the court of king'~ bencL, 
according to the rules of the common law.l We have 
formerly seen,' that the powers of the cout·t of king's 
bench are vested in the supreme court of Pennsylvania. 

A corporation may surrender its legal existence into the 
hands of that power, from which it was received. From 
such a surrender, the dissolution of the body corporate 
ensues. An aggregate corporation is dissolved by the 
natural death of all its members.8 By a judgment of for
feiture again8t a corporation imelf, it may be dissolved 
but not by a judgment of ouster against individuals. God 
forbid--euch is the sentiment of Mr. Justice Wilmot._ 
that the rights of the body should he lost or destroyed by 
the oftences of the members. 

Suffice it to h~ve said thus much concerning corpora 
tions, or subordinate societies established within the 
society at large. 

1 Id. 481. 
• 8 B1lft'. 186'T. 

tAn~. p. 9'1. 
• Id. l8ll. 



CHAPTER XI. 

OF CITIZENS AND ALIENS. 

LET us proceed to investigate still farther the com
ponent parts of which civil government and all ita subor
dinate establishments consist. They consist of citizens. 

I have already observed 1 that the social contract is ~ 
contract of a peculiar kind; that when correctly analyt~d, 
it is found to be an assemblage of agreements equal. in 
number, to the number of individuals who form the 
Rociety ; and that, to each of those agreements, a single 
individual is one party, and all the other individuals of 
the society are the other pl\rty.2 

The latter party I nave considered heretofore ; and 
have called it the people. The former party I am now· to 
consider; and, in order to avoid confusion, I call it, in 
this discussion, the citizen ; and when 1 shall have occa
sion to refer to more subordinate agreements than one, I 
shall call the individuals, parties to them, by the name of 
citizens. 

I know that the term citizen is often applied to one of 
the more numerous party-to one of the people : and I 
shall be obliged to take the description of a citizen from 
the chataeter which be supports aa one of the· people. But 

1 Ante, p. 168.. 
t Thl• ralsee ap.ba the queatlon who are the people, and Wuat~ 

the conaequencea wbJch Gow from an erroneoaa U11UDpt.lon of a ern 
principle. See Appendls. Note A. 
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you will easily peroeive, that the same person may, at dif
ferent times, act or be viewed in different characters; 
and though his description be taken from one of them, the 
account of his duties and of his rights too may, on a par
ticular occasion, be referred to the other. This I have 
chosen to do, rather than to introduce an unknown phrase, 
or to use a known phrase in a new signification. Besides. 
the expression is frequently employed also in the sene& 
in which I now use it. " Generally speaking," says the 
great political authority,l Aristotle, "a citizen is one par· 
taking equally of power and of subordination." 

A citizen then-to draw his description as OM of the 
people~I deem him, who acts a per•onal or a repruented 
part in the legislation of his country.ll He has other 
rights; but his legislative I consider as his characteristic 
.right. In this view, a citizen of the United States is he •. 
who is a citizen of at least some one state in the Union: 
for the members of the house of representatives in the 
national legislature are chosen, in each state, by electors, 
who, in that state, have the qualifications requisite for 
electors of the most numerous branch of the state legisl~V 
ture.s In this view, a citizen of Pennsylvania is he, who 
has resided in the state two years; and, within that time, 
has paid a state or county tax : or he is between the ages 
of twenty-one and twenty-two ye8J'8, and the son of a 
citizen.• 

I have, on another occaaion,6 traced the description of a 
citizen in every other state of the Union : to your recolloo
tion of that investigation, and to the constitutions of the 
aeveral states, I now refer you. 

When a man acta aa one of the numerous party to the 
agreements, of which I have taken notice; it is his right,. 

1 1 Rat. A.De. Bur. 881. 
• Coal. u. s. an. 1, .. I. 
• A.Dw, pp. 18-21. 

I See Appendix. Note A. 
1 CauL P8DD. art. S. 1. L 
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according to the tenor of his agreements, to govern; he is 
one of the people. When he acts as the single· party to 
that agreement, which he has made with all the other 
mentbeni of the society; it is his duty, according to tl•e 
tenor of his agreement, to obey; he is " lingle citizw. 
Of this agreement, indeed,, it is impossible to ascertain all 
the articles. From the most obvious deduction of reasou. 
however, one a1·ticle may be specified, beyond all possi
bility of doubt. This article, of prime importance, is-that 
to the public will of the society, the private will of every 
1~S::~Ilciated member must, in matters respecting the social 
union, be subordinate and submissive. The public will 
of the society is declared by the laws. Obedience, there
fore---civil obedience-obedience to the l11.ws and to the 
Admiuistmtion of the laws-this is a distinguishing feature 
in the countenance of a citizen, when he is seen ft•om this 
point of view. 

That men ought to be governed, seems to have been 
Agreeu on all hands : the rea.son i~>, that, without govern
ment, they could neve1· attain any high or permanent share 
of perfection or happiness. But the question hns been
hy whom should they be governed? And this has been 
mnde a question, by reason of two othel's -by whom nata 
they be governed ?-are they capable of governing them
selves? 

To this last question, Mr. Burke, in the spirit of hi~ 
ll\te creed,1 has answered in the negative. •• Society," 
tii\)'M he, '' requil'es not only that the passion~ of individ
uals should be subjected, but that even in the mass and 
hody as well as in the individuals, the inclinations of men 
t'hould frequently be thwarted. their will controlled, and 
thei1· p~ion.s brought into subjectiQn. This can only be 
clm1e by a pfJWer out of themaelvea." This negative answet• 
has been, from time immemorial, the stronghold of tyranny : 

1 Re11. on Fr. Rev. •7. 
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-and if this negative &D.Swer be the true one, the strong 
hold of tyranny is, in fact, impregnable to all t}le artillery 
~~ freedom. If men should be governed; and if they can
not govern themselves ; what is the consequence? They 
must be governed by othec masters. 

An opinion, however, has, by some, been entertained, 
that the question, which I last mentioned, may receive an 
answer in the affirmative. Men, it has been thought, are 
~pable of governing themselves. In the United States, 
this opinion, which heretofore rested ehieily on theory, 
has lately been put in a train of fair practical experiment. 
"That this experiment, to human happiness so interesting, 
may be crowned with abundant and glorious success,. is, of 
1ill things in this world, the '' consummation most devoutly 
to be wished . ., 

But to its glorious and abundant success, the obedience 
of the citizens is, of a necessity, absolute and supreme. 
The question, which has been proposed-the question, in 
the negative answer to which tyranny has triumphed so 
long and so generally-the question, concerning which 
philosophers and patriots have indulged, and been pleased 
with indulging, a contrary sentiment--the question, which 
in the United States, is now put upon an experiment-this 
all-important question i&-not merely nor ehiefty-aremen 
capable of governing ? Of this, even tyrants will admit 
the affirmative; and will point to themselves. aa living 
proofs of itB truth. But the question is-are men capable 
of governing thenuelve• 1 In other words ; are they 
qualified-&nd are they disposed to be their oum. masters? 
For a moral as well as an intellectual capability is involved 
in the question. In still other words; are they qualified
and are ·they disposed to obey themlelvut For to govern
ment, the correlative inseparable is obedience. To think, 
toe~ or to·act, as if the former may be exercised, and, 
at the same time, the latter may not be performed, is to 

18 
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think, to spea.k, ol' to act, in a manner the most contradi~ 
tory and absurd. 

By & long and minute deduction, I proved, in a former 
lecture,1 that, on the true principles of freedom, a mau is 
the only human power, by whom he hilil8el.f can be bound. 
lt requires but a 'very small variation of phrase, and none 
of sentiment, to say, that on the true principles of freedom, 
man is the only human power, by whom be himself can be 
governed. 

Are we made so waywardly, that what, in principle, is 
true and right, must, in practice, be false and wrong ? 
Surely not. 

Is the •afety of man endan~ered by obedience ? What 
can be a source of greater security, than to be governed 
only by a law, which has been made by himself, and by 
others, with whom he participates a general identity of 
interest, and a perfect equality of duties and of rights ? 

Is the freedom of man infringed by performing the 
service of obedience to such a law, made as has been men
tioned ? This service bears, we think, a resemblance as 
near as, being human, it can bear, to that service, which, 
with a propriety truly striking and strong, is denominated 
44 perfect freedom." 

Is the dignity of man degraded by observing a law? 
The Supreme of Being !-he himself worketh not without 
a rule I 

In a moral view, self government increases, instead of 
impairing, the security, the liberty, and the dignity of the 
man ; in a political view, self government increases, in
stead of impairing, the security, the liberty, and the dignity, 
of the citizen. 

Attend now to the result of the whole.-In a free and 
well constituted government, the first duty of its every 
member is-obedience to the laws. That they be true 

1 A.Dt.e, •ol. 1, p. 100, et seq. 
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and faithful to themselves, ~ the aillegianee, which a 
legitimate republic requires from her citizens: to them
Helve.s they cannot be true and faithful, nnl888 they obey 
as well as make the laws-unle~~S, in the terms in which 
a citizen has been defined, they partake of subordination 
as well as of power.t 

(1 In the celebrated allegiance cues of South Carolina, which were de
cided In 1834, and where the question W'U a.a to whether the cltlun owed 
the paramount allegiance to the State or to the Nation, after exhaustive 
and yery able argomenta of oounael eumlnlng the very fundAmental 
principles of our government, adeclslon which wu rema.rlu.ble from the 
fact that, notwithstanding the wrltlug of Calhoun, the nulllftcatlon spirit 
of the large portion of the citizens of South Carolina, it waa decide-d In 
the teeth of the onilnanee of nullification that the paramount allegiance 
wu not to the State. 

Judge O'NeaU,Iudellveringhl.s opinion, comment.& upon the lnapplica
l>ility to our Institutions of the word allegiance, If 1.11ell in ita feu1lal sense. 
He says :-"I admlt that In the feudal system, It aroee out of the tE'nure 
by which land was holden from the lord paramount. ThJa was the bond 
whJch could never be broken, because It took. ita origin iu the conneetion 
which originally existed between the serf and the IIQll. It was lienee 
that allegiance was held to be perpetual." 

" The history of England showa that the word b not ev"'n understood 
in hE'r nnchanglug government of King, Lorda, and Uommona, In the 
aense ln which It origlnal!l was. 

"Our forefathers, when they cro88ed the Atlantic, and aought in the 
wilderness, among Ita a&V&gE'S and beasb of pl'i'y, that personal security 
and freedom of opinion which they could not ftnd at home, were atill fol· 
lowed by thll phantom of allegiance. 

" From the D~l&r&tlon of t ndependence, I think that allegiance, in ita 
feudal tense, or In that In which it Is unden~tood In the l:ngllsh limited 
monarchy, became wholly Inappropriate to our complex form of govern
ment. ln any and every point of \·lew in which 1 am able to consider 
the, subj~t, allegiance In this country Is due to the go\·ernment of the 
pE'Ople. 1 have, therefore, and I shall use throughout this opinion, the 
term allegiance. be<-ause it ls thE' mMt commonly uaed to denote the 
duty of the citizen to the goVPmment. But, I apprehend, lt ia wholly 
misapplied in t he land of Washington an<l FrankUn; or to be excl1.11lvely 
Carolinian, in the la.nd of Rutledges, the l'ickneys, the Mitldletons, 
the Rugen~, the Ifeywards, the Draytons, a.nd the Lattrenaes. Allegiance 
Is properly the duty which the subject owes to the King, and whether pel'
aonal or derivative, ie an unfit garb to clothe the republlcan. It le llke 
})tittlng on the at.atue of Wa.ahillgton \he robe of the CIB8&l'8. Every oDe 
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AJJ a citizen of a republican government owes obedience 
to the laws ; so he owes a decent, though a dignified 
respect to those who administer the laws. In monarchies, 
there is a political respect of person: in commonwealths, 
there should be a political respect to office. In monar
chies, there are ranks, pre-eminences, and dignities, all per-
sonal and hereditary. In commonwealths, too, there are 
ranks, pre-eminences, and dignities; but all official and 
successive. In monarchies, respect is paid without • 
prospect of return. In commonwealths, one may, next 
year, succeed, as an officer, to the respect, which, this year, 
he pays as a citizen. The dignities of office are open to 
all. 

You will be pleased to hear, that, with regard to this as 
well as to many other subjects, we have renewed, in our 
governments, the principles and the practice of the ancient 
Saxons. Between dignity and duty, no separation was 
made by them. In the early period of the Anglo-Saxon 
state, the allodial proprietors were numerous ; their estates 
were generally small; and all were understood to be of 
tbe same rank and condition. Some, indeed, were di&
tinguished above others by their character and their talents ; 
but the superiority derived from this source WaR accom
panied with no legl\1 pr~minence or power.J 
tnowa that It has no connection wlt.h or Btneea for republican alm
pllelty. Our duty It obedience to the government of the people; and lf 
tbere lauy other tle eslstlng In thl11 country, I have been unable to d1• 
covul~ · 

" Wb&L Ia to be undentood by the goverument of the people t luawu, 
the Conatltutlona of the St&te and the United Stat.ee. 

" When we apeak of eltlr.ene, we mean the people of a free goYernment; 
and they at.and In the relation to the government, ulnCD1'1'lDg In mpport 
of tbe Jrutltut.iona of freedom ..U the oblfgaYon1 wbleh the wbject o'tlrM 
to bla klng. U Ia allegiance in the dom.lnlo11.1 of the .Autocrat of all t.be 
Ruasl.u; lt Ia here conatitutlon&l obedience." 

Tbe State ex rei. JI'Cready , . Unnt., 2 BW, 8outb CaroUD• ~ 
porta, pp. 1-493. 

J Klllar. 286. J 
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So likewise it was in the heroic agee o1 Greece : ito 
distinction was then known among men, except the dis
tinction, truly honorable, which arose from a diBerence 
of abilities and merit) 

Titles of nobility in England, though now merely pel'
aonal, were, in their origin, altogether official. The her
et.och or duke was intrusted with a military department: 
the marquis was appointed tc guard the frontiers or 
marches of the country : the alderman or earl was, as we 
formerly saw, the first civil officer of the shire. In the 
juridical hisoory of England, the first arbitrary title o1 
honor, without the shadow of office or _duty &nnexed to 
it, makes its appearance so late as the reign of Henry the 
Sixth. 

Under a republican government, it is prudent as well aa 
proper-it is the interest as well as· the duty of the citizens, 
to show a political respect for office. In the government 
they have an interest: in every office and department of the 
government they have an interest: this inte1-est requires, 
that every department and every office should be well 
tilled : in a commonwealth, respect attached oo office is 
frequently the principal inducement to its acceptance by 
t h08e, who are qualified to fill it well. 

On the citizen under a republican government, a third 
duty, more ~Jevere, it may be thought, than either of the 
former, is strictly incumbent. Whenever a competition 
unavoidably takes place between his interest and that of 
the public, to the latter the former must be the ~evoted 
sacrifice. By the will and by the interest of the com
munity, every private will and every private interest must 
be bound and overruled. Unless this maxim be established 
and ob&erved; it is impoesible that civil government could 
be formed or supported. Fortunate, however, it is, that in 
a government fonned wisely and administered impartially, 

11 GUL 49. 
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this unavoidable competition can seldom takt: place, at 
least in any very great degree.l 

(I Any lnatitution which Ia Inherently selfish and incapable of euch 
aelf-denl&l u Ia here described ieantagoniatlc t.o a republican government, 
and any penonallty which experience shows t.o be habitually sel6ab 
should be curtailed In rights, if not destroyed. The uperlence of the 
laat thirty years demonatratea that the government, under undoubted 
power, but doubtful poUcy, has created and loateNCI a species of citizen, 
an utlJlclal penon, which displays several dangerous tendencies, among 
them Ia the following: The corporation, being an artUlelal penon, Jack~ 
the moral oblipt.lon of the citizen, being incapable thereof. The corpo
ration for pro lit Ia esaenttally selfish; lt Is eo by nature, and experience has 
aho'lfll that they have been true t.o their natu:re. 

Aa an lnatrnment of corruption and a means of plander of the public at 
large and Innocent ahareholden the modern corporation ftncia no parallel 
In bl.story. 

The Stat.e (In it.e broad sense) l.s a corporation oompoeed of lndivlduaia 
who anlte by voluntary consent, for mutnal protection. Our form of gov
ernment Ia wh&L l.s known u Republican, I. e., self-government by repre
aentatlves,-4elf-reet.ralnt. by the Individual, and regard for the general 
weal on the part of the representative are the lte)'lltones of the struct
ure. 

The corporation l.s at war with both, and no one will deny the !act. 
The suppoeed duty of corporation ollcen, coupled with pereonallntereet, 
tends to obecure the higher duty of cltlzenahlp. Tb results of the cen
tury have demonat.rat.ed that there 1a nothing in the mere faet of cit.l.zen
ahlp whlch renden the cltlseu more falt.bfuJ In obedience than the alle
giance of a subject. 

And hence polltlclanl ult, Ia aelf·govemment anything more than a 
beantlful theory 'I 

All agree that it can only wet with intelligence and Integrity u the 
woof and warp of the fabric. 

Are privllegee (franchiaes) granted to favored tndlviduala whlcb give 
them an advantage over their fellow-citizens whereby the public eu.lfer 
and an inequality l.s foetered, and Ia thJa doneln relat.lon t.o aubject.e where 
there Ia no necesalty for delegating the matter t.o a private penon or cor~ 
poratlon, but, on the contrary, thll mattel' Is public in lt.a nature and ca
pable of execution by the public for the public good and profit 'I Then it 
followa that the public weal Ia u.erlliced t.o private gain. U it le done 
knowingly thl~ le t.reuon in guilt, if tbonghtleaaly or under bon eat mlacon
cflptlon lL Is a mletalte, but In either ease frangbt with the aame evil 
consequencee. 

Two editorial items clipped from the daily Chicago Trlbane of July 28. 
18~, wUl Uluawate what baa been done and what Ia the tendency. 
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If the sacrifice, which I have mentioned, is demanded 
and enforced by the public, when the competition does 

In 110111e lmportaD~ reepecta \he people of Glugow, Scotland, have 
.med for their city the reputation of being perhaps the beet governed 
in the world. They have done this by t&ltlng the administration of 
municipal aff&ll"'l out of polities and putting lt into the banda of bueineu 
men, who not only have the ability to m&nage well but tate a pride in 
admlniet.ering the dnancea of the city economically, Improving the phy .. 
leal and moral healt.h of their conatltuenta, and putting u much brlgbt
neu and bappineealnto theiJ' Uvea u aeems poealble unde:r the conditions 
\hey have t.o deal with. The publlo Ia supplied wlth water, gu, electric 
Ughtlng, parka, batba, city nJlroe.da, and clean atreeta, aa well aa pollee 
and 1lre protection, at a minimum of coat, all the buaineaa being con
ducted aa economically aa it could be If done without protlt by private 
COJ"poratlona. Tbe secret of thll almost anomalous aueoeaa la alated to 
be that politics. political pulla, rings, etc., are entirely un.ltnown. The 
10Ud bualneaa-men of the munlclpality are willing to uaume t.he ..res 
and burdens of oftlce aa aldermen, with no other remuneration than the 
good they ehare with other citizens and the conaclouaneaa of doing their 
duty, reprdlng themselvee u dlrect.ora of a great co-operative undertak· 
lng, wlth blgh duties and reaponalbiUtlea~ and nat. u profeaalonal oftlce.. 
boldel"'l, continually acbemlng t.o obtain placea for frienda And keep their 
OW'JI. 

Glupw baa the beat 1rater In the world, obt&bllng It from Loch 
Katrine, &Dd Dublin la the only city that geta It cheaper. It aupplles 
&wenty-two candle.powe:r gaa to the people at t.he rate of 00 cente per 1,000 
cubic feet. Six ye&l"'l ago It bought out the city railway companies, and 
lmmedlately after the purebaae put on 800 new care, S,OOO horae~ and 
1,'700 new men. It now Ia carrying per week 800,000 on&-eent fares, 
eoo,ooo two-cent faree, 96,000 three-c:ent f&nlll, aDd 20,000 four-cent fares, 
and it Ia contemplated to make a uniform fare of only two cents for all 
dlstaucee.. The otherdepartmenta are well mauagecl, and all for tbe belt 
Jntereete of the cltlsena, good r.ervioe belng gt•eu at tbe loweet paying 
~t. 

The alnldng fund plau ia applied t.o every enterpriae undea munlclpat 
control ln GIUJOW, aud It la at.ated t.o be the aeeret of eucceu in its d
nanclal m&nagement. The present Jlabllltfee aggregate about forty million 
dollal"'l, 80 per cent. of which Ia lnveeted in the water ee"l~ and the a.. 
.eta are rafbl aa worth Bfty million doll&l"'l, thedUrerenc:eo! ten mllliou 
·ataudlng on tbe pleasant aide of the profit and loaa aecount. It Is ex
pected that within the next quarter of a century a large part of thto ln
~ebtedneu, tf not all of it, will ha•e been cleared off, leaving the people 
w pay nothing more than the coat of current maintenance aud npalr. 
i'bat. ia, prorlaed the bad elemetat. dou not obtain control in the mean· 
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not unavoidably take place; or if it is demanded and en
forced farther or longer than the existing competition in
dispensably requires; it is ·tyranny; it is not government. 

time, which probably lt wlll not. The eol'T'Qptlonlst would ftnd "fat 
plcldnga" there, If he ever should get Into power and dared to eneounw 
the coneequen~ of robbing the "canny Scot" by meana of poUtl~ 
jobbery. It goee without uylng tht.t a almllN'ly economical ~ent 
of municipal atralra would be tmpos~~lble In the big cities of the Unltell 
States, ao long u the bad cluaea exercl&e ao much power u t.bey now do .. 
In filling places by dictation &Dd mltguldlng for boodle on the one baD.cf 
and lm.morallty on the otbeT. 

It Is uaeleaa to aay It can't be done when lnat&nces are at hand where
It bu been done. 

To aay that theconatltutlon may problbl~ Urll or that is euUy adjDAed! 
by amending the eonatltutlon. 

The following editorial comment upon Justice Brown'• Yale add~ 
and the add.r:esa lt&elf are clear presentation of fact&. 

" The August 1895 number of the Forum cont&lna the greater part of 
the address given lut month before thegn.duatJuacluaof the Tale Law 
School by Justice Brown of the United St&tet Supreme Court. Only 
brief extractS were published at the time It was delivered. Presenting, 
aa It does, the views of a member of the highest American court regard
ing certain burning questlona of the da.y It poaaesset1 a a~lal value. 

U, eaye 'he Justice, any pel!IOD had endeavored to forecut at the time 
of tbe ratification of the Federal Conatltutlon the events of the coming 
h~ndred years he would have left out of his calculatlonultogether tboee 
two Inventions which have had the most 'Influence on the progress <:>f the 
ceotury-the employment of tt.eam for the purpclllllll of IADiport&tlon 
and of electricity for the trantmiaalon of lntlllligence. ·So, whoever u
tumes to prophesy what the twentieth century wJU bring forth, Is likely 
to be aa far utray u would have been Ute pi"'phet of 1789, who oowd 
not foresee the oonliequeocea of steam and elect.ricl'f. 

But there are certain aecoodary effects, which have become appuent 
within the laat third of a century, which threaten not only to at!ect the 
polltlca.l future of every State but also to revolutionize the entire prodW> 
tlve Industry of the world. They may be summed up in tbe one word 
"coneolld&tlon." The email States are abeorbed by the great ones. 
Many small enterprises are replaced by a few large onea. Great corpoo 
ratlon11 monopolize the production of all the comforts and many of the 
necesaarles of life. The email employer Ia disappearing. 

The processes of comblna.tlon, eaye the Justice, have not only put 
practlca.lly tbe entire manufacturing lnduatry of the country Into the 
banda of corporatlona, but have enabled the latter to put an end to oom-
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The citizen baa rights 88 well 88 duties : the latter he 
ia obliged to perform: the former he is entitled to enjoy 

petition among themselvee by the creation of truate. On the other ba.nd, 
l&bor Ia gradnally coDIIOlldatlDg, with the uowecl purpoee of dictating 
t.he &.erma upon whleb the productive and tranapolt&tlon lnduatry of the 
country ahaU be carried on. The reeoocUiation of t.bJa at.rife be~ween 
eapl&aJ and l&bor, If poulble, Ia the great social problem of the romlng 
eentury. 

The JWIUce doee not believe tba~ the aolutlon ties In the triumph of 
Soclalfam lolld UMt deet.rqct!on of private propetty, bu~ there may be .. 
p.dnal eularJement of the functluna of govemment and the uhlwate 
eontrol of national monopolies. He can aee no aound reaaon why the 
pemment may not own rallroada u well u hlgbwaya, and wby a rlty 
~J D.Ot nm aweet-rallwaya, gu-worlta, etc. 

Bat whlle he hu no doubt of the ultimate ~ettlemen~ of theee aocial 
problems. the Juatlce aeea certain perUa which menace tbe Immediate 
tmure of the COWttry, and even thrtiiLten the stability of Ita lnatltutlona. 
They are munlctp.l mlagovernment, COf1X1rate greed, and the tynumy of 
labor. Concerning the first of th- he hu nothing to aay that hu not 
been aaJd before, nor doee he aageat a remedy, except tha~ if unlveraal 
IIUJ!rlge ft.lla and " we cannot have government by the whole people, 
1& lJa ban go..-emment by the better claaaee and not by the worst." 

Corporatfona wttbin tbelr proper apbere &re a blee&IJl8, but corporate 
powers baTe too often been groaaly abused. W orae than this, however, 
11 the combination of COf1lOratlona in trusta w limit production, stifte 
competition, &nd monopolize the neceaarles of life. 

U no student can light hla lamp without paylng tribute to one com
pany; lf no hoWMllteeper can buy a pound of mtlllt or of •ugar without 
awelllng t.be recelptl of two or .three all-prevaiUng trusta---wbat Ia to pre
-nnt the entire productive lnduatry of tbll country becoming ultimately 
abeorbed by a hundred gipntlc corporations !' 

Bm the moet Immediate danger, uya the Ju.atice, l.s tbe tyranny of 
labor. 

It arl.see from the t.pparent lnabllity of the laboring-man to perceive 
that the rlgbta be exaetl he muat al~o concede. If, for Instance, an em
ployer of labor 1hould dlacb&rge an employe or refu.ae to hire him be
cauae of a difference between them u to wages, and 1hould then forbid 
hla obtal.Ding employment elaewhere, and should uaault the person and 
born the property of any onl! •·ho proposed to givl! biro work, he would 
naturally be considered a tlt subject for mP.ni.AI ti'E'atm~nt; yet a year 
ne•er puaee In which outrages of this description are not perpetrated 
under the name of "rlghtl of labor." Men are harried, assaulted, and 
atoned almply becauae they are wllling to work for less than th~lr aaaall-
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or recover. To that original contract of association, to 
which, in our reasonings concerning government, an ap
peal must so often be made, be is a party; nay, in point 
of right, a party, voluntary, independent, equal. On one 
side, indeed, there stands a si,ngle individual: on the other 
side, perhaps, there stand millions: but right is weighed 
by principle; it is not estimated by numbers. From the 
necessity of the case, 88 was shown on a former occasion,t 
if ·a controversy arises between the parties to the social 
agreeme11t, the numbers, or a selection from the numbers, 
must be the judges as well as one of the parties. But, 
because those of one party must, from the necessity of the 
peculiar case, be the judges likewise ; .does it follow, that 
they are absolved from that strict obligation, by which 
every judge is sacredly bound to administer impartial 
justice? Does it follow, that they may with avidity, 
listen to all the interested suggestions, the advice of 
which a party would pursue? When the same person is 

ante, while property Ia blltlled, }IUbllc travel arrested, and large elties 
reduced to hunger, that great eorporatloD.S may be compelled to employ 
workmen at waaea Axed by tbemaelvea. Thli, too, in a nominAlly free 
eountry. 

Such eondltloD.S the JUitlce IIAJB are Intolerable. And yet he doee not 
th1n.k the outlook for a permanent peace between eapltal and labor an 
encouraging one, though he thl.nka aeomprom.lae may be effected on the 
bula ol prodt-alwing. But In apite of theee threatening Qngen J uatJce 
Brown uye that "10 long u we ean preurve the purity of our oourta 1re 
need never d"palr of the Republic." 

WILh dUBdence it Ia suggested that whlle the eheet-ancholof our hope 
may be an able and an honest eoun., t.he foundation of our poll~leal 
structnre muat be la.ld beneath either the legislative, the e:tecutlve or 
the judiciAl branches of the Government; these pillara rest upon the 
broad bula of the people, and' If the hearte of the people are corrupt the 
1tn1cture falls of Ita own welgllt. .Aa ~moetbenea pointed out ln the 
Third Philllplc1 & quotation from which Is given (ante, p. 988), Lhe virtue 
mu1t reside In the hearts of the people. Whatever eorrupte them Is 
nodous, whoe•er leada them .stray Ia A!Jen-hearted, whether natJ•e or 
allen bom.] 

1 Allte, p. leG. 
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and must be both judge and party; the character of the 
judge ought not to be sunk in that of the party ; but the 
character of the party should be exalted to that of the 
judge. 

When questions-especially pecuniary questions-arise 
between a state and a citizen-more especially still, when 
those questions are, as they generally must be, submitted 
to the decision of those, who are not only parties and 
judges, but legislators also ; the sacred impartiality of the 
8000nd character, it must be owned, is too frequently lost 
in the st>rdid interestedness of the first, and in the arro
gant power of the third. This, 1 repeat it, is tyranny: 
and tyranny, though it may be more fonnidable and more 
oppressive, is neither less odious nor lees unjust-is 
neither less dishonorable to the character of one party, nor 
less hostile to the rights of the other, because it is proudly 
prefaced by the epithet-legislative. He who refuses the 
paytbent of an honest demand upon the public, because it 
is in his power to refuse it, would refuse the payment of 
his pri'Vftte debt, if he was equally protected in the .refusal. 
He who robe as a legislator, 6eca1Ue he dares, would rob.as 
a highwayman~ he dared. 

And are the public gainers by this? Even if they 
were, it would be no consideration. The paltry gain 
would be but · a.s dust in the balance, when weighed 
against the loss of charactel'-for as the world becomes 
more enlightened, and as the principles of jnstice become 
better understood, states as well as individuals have a. 
ebaracter to lose-the paltry gain, I say, would be but as 
dust in the balance, when weighed against the 1088 of 
eharacter, and against the many other pernicious effects 
which m08t flow from the example of public injustice. 
But the truth is, that the public must be losers, instead 
of being gainers, by a conduct of this kind. The mouth, 
which will not utter the sentiments of truth in favor of an 
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honest demand, may be easily taught to repeat the lessons 
of falsehood in favor of an unjust one. To refuse fair 
claims, is to encourage fraudulent ones upon the common
wealth. Little logic is required to show, that the same 
vicious principles and dispositions which oppose the 
former, will exert their selfish, or their worse than selfish. 
influence to support the latter. 

I think I have proved, that if the sacrifice, which has 
been mentioned, is demanded and enforced by the public, 
when the competition between public and private interest 
does not take place, it is tyranny, and not government; 
folly, and not wisdom. I have added, that if this sacrifice 
is demanded and enforced farther or longer than the com
petition indispensably requires, this, too, is tyranny, and 
not government. This likewise it is ·easy to prove. 

There may be times, when, to the interest, perhaps to 
the liberty of the state, every private interest and regard 
ought to be devoted. At those times, such may be the 
11ituation J!.nd the peril of the commonwealth-for it is iD 
perilous and distracted times, that, by the citizens, ex
traordinary exertions of duty ought to be made-at thoa& 
times, a citizen obeys his duty's and his country's sacred 
call; he makes the necessary sacrifices, without expressly 

. stipulating for a recompense: of demanding such a stipu
lation, the impropriety and the indelicacy may ·be equally 
evi.dent. Great sacrifices and great exertions are made 
with faithfulness and zeal; perhaps, with con.siderable 
success. The pen"J.s disappear: to distraction and danger~ 
peace and serenity succeed: the commonwealth becomes 
flourishing and opulent. Ought the sacrifice, which, in 
the hour of her distress and danger, was made at her cal4 
to be continually enforced and dem~nded by her, after th& 
danger and distress are over? But this sacriftce is de
manded and enforced continually, if this citizen has 
neither received, nor had it in his power to recover, that . 
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recompense, which is just.· This case- if such a case has 
ever happened-may go without any actual redress ; but 
it can never go without well-grounded complaint. 

There is a sacrifice of another kind, not indeed so great, 
but, on some occasions, very ~exatious, which is required 
~fa citizen under a republican government, unnecessarily, 
and against his rights. He is frequently pestered with a 
number of frivolous, ambiguous, perplexed, and contradic
tory laws. The very best constitutioWI are liable to some 
eomplaints. What may be called the rage of legislation 
is a distemper prevalent and epidemical among republican 
governments. 

Every article of the social contract cann'nt be ascer
tained: some of its leading principles cannot easily be 
mistaken. One certainly is, that, in a free state, the law 
should impose no restraint upon the will of the citizen, 
but such as will be productive of advantage, public or 
private, sufficient to overbalance the disadvantages of the 
restraint: for, after all, we shall find that the citiun was 
made for the sake of the man. The proof of this advan
tage lies upon the legislature. If a law is even harmless, 
the very circumstance of its being a law, is itself a hann. 
This remark might be remembered, with profit, in the 
revision of many codes of law. In a word ; government 
and human laws are necessary ; if good, they are inestim
able, in the present state. It must be admitted, how
ever, that they are a burden and a. yoke : they should r&

eemble that yoke which is easy, and that burden which is 
light. 

The citizen under a free government has a right to think, 
to spea.k, to write, to print, a.nd to publish freely, but with 
decency and truth, concerning public men, public bodies., 
and public measures. 

Thus much concerning the duties and the rightB of a 
private citizen. 
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I am next to tre~t of aliens. 

--homo •um; 
Nihil human.l alleoum a me puto. 

1f this humane maxim had prevailed, as it ought to have 
prevailed, in the establishment of government, and the 
formation of laws ; the title, which relates to aliens. 

, would have been of an import very different from what 
we generally find it to be. 

The contracted and debasing spirit of monopoly has not 
been peculiar to commerce; it has raged, with equal vi<r 
lance, and with equal mischief, in law and politics. 

In ancient times, every alien was considered 88 an 
enemy. The rule, I think, should be reversed. None but 
an enemy should be considered 88 an alien-I mean-as to 
the acquisition and the enjoyment of property. The rights 
of citizenship are the righta of parties to the social com
pact. Even to these, aliens should be permitted to accede 
upon easy terms. 

This subject is of high importance to the United States;. 
to Pennsylvania, in particular. 

When I speak of the contracted rule, which prevailed in· 
ancient times, I mean to speak, and I wish to be under
stood, with some illustrious exceptions. These deserve to· 
be distinctly pointed out. From them, valuable instruction 
may be drawn. 

The general policy of tbe Egyptians was unfriendly to
strangers. It is even said of them, thAt they were accus
tomed to kill, or reduce to slavery, all those whom they 
fonnd upon their coas~; except at one city only, at which 
they were allowed to land and trade. But Psammeticus .. 
one of their princes, observed maxims of a more humane 
and enlightened nature. He favored navigation in hi& 
aeas ; he opened his ports to the commerce of all nations ; 
and he -granted every kind of encouragement to every one~ 
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who would settle in Egypt. AII»LS.i.s, one of his succes
sors, governed, by the same principles, his behavior to
wards foreigners. He conferred ma.ny benefits upou the 
Grecians; and even allowed them to erect altars and 
temples. Under the government of Amas.i.s, it is ob-
served, Egypt was perfectly happy.' 

Under the famows Theseus, the rival and the friend of 
Hercules, strangem were invited to pal'ticipate the privi~ 
leges of Athens : from all parts the invitation was ac
cepted ; and the new citizens were incorporated with 
the ancient Athenians. Everything now, it is added, 
seemed favorable to his views : he governed a free people· 
with moderation and benevolence ; be was esteemed and 
beloved by the neighboring nations; and he enjoyed a 
foretaste of that profound veneration, with which succeed- . 
ing ages gradually honor the memory of great men.2 

This policy, enlarged and generous, was continued in• 
Attica, during many ages after Theseus ; and rendered 
that celebrated country the most frequent resource of the 
miserable. On a particular occasion, the descendants of the 
great Hercules, divested of their possessions and driven 
into banishment by one of the vicissitudes of the times, en· 
joyed the advantages of the policy introduced by the friend 
of their ancestor : they were received by the Athenia.ns.8 

When it was, in the time of Lysias, attempted to con
tf'!'Ct the foundation of the Athenian government ; this. 
part of their ancient poliey is, in his oration against that 
attempt, mentioned with particular respect. " As to my
self, I hold it to be the best security for the state, that all 
have an equalshare in the government. When formerly 
we built walls, and acquired a fieet, and money, and allies, 
we regarded not these advantages as obtained only for 
ourselves ; we shared them with the Eubleans, by estab
lishing the right of intermarriage. Such were once our 

I 3 Go~t- Or. Laws, 15. 16. 11 1. Anac. 31. 32. •t. GUl 69 
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principles: by bestowing on strangers the honors of our 
oountry, we rendered them our friends : shall we now~ 
by degrading our fellow citizens, render them our ene
mies ? Never let this take place." 1 

"By those states," says my Lord Bacon, in his book 
concerning the augmentation of the sciences," who have 
easily and liberally communicated the right of citizenship, 
greatness has been most successfully acquired. No com
monwealth opened its bosom so wide for the reception of 
new citizens, as the commonwealth of Rome. The fo~ 
t une of the empire was correspondent to the wisdom of the 
institution ; for'it became the largest on the face of the 
earth. It was their custom to confer tbe right of citizen
ship in the moet speedy manner ; and in the highest de
gree too--l mean not only the right o£ commeM, the 
right of marriage, the right of inheritance ; but even the 
right of suffi1\ge, and the right to the offices and the hon
ot'S of the republic. So that it may be said, not that the 
Romans extended themselves over the whole globe, but 
that the inhabitants o£ the globe poured themselves upon 
the Romans. This is the most secure method of enlarging 
an empire." 1 

My Lord Hale, another lawyer of eminent name, speaks 
in the same spirit. " The shutting out of aliens," says he, 
" tends to the 1088 of people, which, laboriously employed. 
are the true riches of any country.'' a 

In the law of EnglA.nd, there is a distinction between 
two kinds of aliens--those who are friends, and th06e 
who are enemies. Among alien enemies a subdivision is 
made, or at least was made till lately, which most occa
sion some degree of astonishment. Alien enemies are dis• 
tingoished into such 88 are temporary, and such 88 are 
perpetual. Nay; what is more; this line of distinction, 

l Gll. LJI. aud hoe. 819. 
t 1 Bac. 76, Ve11t. 4Z1. 

t 1 Ld. Bac. 245. 
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-certainly never drawn by the peaceful spirit of Chris. 
tianity, is attempted to be marked by the progress of the 
Christian system. "All infidels "-these are the expres
sions of my Lord Coke in the report of -Calvin's case
" all infidels are perpetual enemies; the law presumes not 
that they will be converted ; between them, aa with the 
devils, whose subjecta they are, and the Christian, there is 
perpetual hostility; and can be no peace; "-for he for
tifies the favorite sentiment by a pleonasm: he goes 
farther-he attempta to fortify it by the language, tortured 
surely, of Christianity itself. " Qum autem oonventio 
Christi ad Belial; aut q_um pars fideli cum infideli." 1 

"Upon this ground," continues be, "there is a clivers
ity between .a conquest of the kingdom of a Christian 
king, and the conquest of that of an infidel. Iu the 
former case, the ancient laws of the kingdom rema.in, tiU 
they are altered by the conqueror: in the latter case, 
they are immediately abrogated; and, till new laws be 
established, the conqueror shall judge them according to 
natural equity." a 

The character of an opinion, like the character of a man, 
may be illustrated by tracing its histOry and pedigree. 
The opinion, that "the common law of England, 88 such, 
has no allowance or authority in the American plantations," 
is the bastard child of this bastard mother, begotten on 
her body by the Commentaries • on the laws of England. 
This very case of Calvin, and this very part of Calvin's 
case, is cited-none bettercould be cited-as the authority 
for an opinion, which WBB calculated to cut off the noblest 
inheritance of the colonies : to use, for once, a language 
tecl&flically legal, the colonies were mulier, though they 
were puime-they were legitimate, though they were 
young. 

But.to return to the subject of alienage--an alien, ac.-
1 2 Cor. VI. 16. '6 Rep. 1'7. • 1 BL Com. 10'7. 

}\} 
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cording to the notion commonly received aa law, is one
born itt a stnwge country and in a foreign BOOiety, to 
which he is presumed to have a ua.tural and a necessary 
allegiance. I 

Error, as well as truth, is sometimet~ connected by a 
:regular chain. A man il! deemed a dangerous enemy. or 
a. l!uspicious friend to that couutry in which he wishes t<) 
1·et1ide, because he is previm1.111y deemed an appurtenant 
or a slave to t hat country in which he chanced to be born. 
Such is on~ of the consequences of" natural and necessary 
allegiance." 

Between alien iriends, who are temporary subjects, and 
subjects naturalized or natural born, a species of subject& 
intermediate i~t known to the law of England. They are 
distinguished hy the apptJllation of denizens.' The power
of denization i!l a high aud im:ommunicable portion' of 
tJ1e prerogative royal. A denizen is received into the
llatioo, like a person ·who is dropt from the clouds. He 
may acquire rights, but he cannot inherit them, not even 
from his o\m parent : he may tram;mit rights to his chil
dren, who are born after his lettel'li patent of denization ;. 
but not to those who were born before. A denizen may 
be moulded into a thousand fautastical shapes : he may 
be a denizen in tail, a deniz~n for life, a denizen for years, 
a denizen upon condition, a dcni1.cn in one court of justice~ 
and an alien in another.3 Ofthose modifications, however. 
a subject naturalized is unsusceptible ; because, we are 
told, they would be inconsistent ~with the purity, the ab
soluteness and the indelibility of natural allegiance.• For 
a Round rule, we receive an unsound rel\8on.6 

1 1 Bac. 76. 2 I HI. Com. 37•. 
3 1 Ins. 12n, a. • l rna. 129, a. 
(' Leglalatlon In reference to denizens by nam P. ia not un.tno1m In t~ 

United States, but ordlnarUy the aubjeet puel'..e under tbe title of aliena. 
Such a.ets are referred to In the arguments of thr case refel'l'ed to u to tbe 
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Between a subject naturalized and a subject natunl 
born, the cliatinction is merely nominalaa to private righta ~ 
it applies only to the manner, in which those rights are 
devolved. On cme tbey are devolved by his birth: on 
the other, by the consent of the nation, expressed in the 
parliament. With regard, however, to public rights, the 
case is widely different. By statutes made even siuce the 
revolution, no subject naturalized can be a member of pat~ 
liament; and no bill for naturalization can be t-eceiveu 
irt either house of parliament, without such a d.Utabling
clau~.l 

Britain seems determined to merit and to perpetuate, in 
political u well as geographical 1100uracy, the description, 
by whi~h it was marked many centuries ago-

-d£l'il03 toto orbe Brit.ann08. 

What a very difterent spirit animates and pervades her 
American sons I Indeed it is proper that it should do so. 
The insulated policy of the British nation would as ill 
befit the expansive genius of our institutions, as the hills, 
the ponds, and the rivulets, which are scattered over 
theirisland, would adequately represent the mountains, and 
rivers, and lakes of the United Stl\te~. "In the new world" 

oat.h r!!quired of denizens In the l! Hill !1. c. 17. Tbe~~e denizens owe 
allegianre to the government under which t hey live." Quoted 16 
Wallare U. ~. 1511. 

)(r. Webeter, then ~ of ~t.ate, made, in IS:il, a report to Lhe 
Preeldent in answer tp a resolution of the Home of Repreaentatlves, in 
-which he said: " lndP.pendantl y ofa residence with intention to continue 
ancb residence; Independently of soy domiciliation ~ lndrpendently of 
the taking of any oath of all~anCP. or ol renouncing any former aUe
J:fanc:e, lt Ia well kDown that, by lbe public Jaw, an alien or a atranger 
born, for eo long a time a.~ he (•onUnneR within the dominions of a foreign 
goTernmeut, owes oM!ienre to the laws of that goTemment, and may 
be pmallhed for treason or other crimes as a naUvll-bom eubjeet mlgh& 
be, unleu bit cue II varied by tome treaty stipulation."] 

1 1 BL Com. 814 
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-1 speak now from one of the finest writem of Britain I 

-"in the new world nature seems to · have canied on her 
~perations with a bolder band, and to have distinguished 
the features of the country by a peculiar magnificence. 
The mountains of America are much ~uperior in height 
to those in the other divisions of the globe. From those 
lofty mountains descend rivem proportionably large. Its 
lakes are no less conspicuous for grandeur, than ita moun
tains and rivem." We imitate, for we ought to imitate., 
the operations of nature ; and the features of our policy, 
like those of our country, are distinguished by a peculiar 
magnificence. 

In a former lecture,2 we have seen bow easily the es
sential righta of citizenship can be acquired in the United 
States, and,in every state of the Union. Let us now see, 
how liberally the doors are thrown open for admission to 
the public trusts and honors, 88 well 88 to the private rights 
and privileges, of our country. 

At the end of two years from the time, at which a 
foreig,ner .. of good character "-for numbers without 
virtue are not our object-a fonner mode of " better peo
pling his majesty's plantations " is now fallen into dis
repute-at the end of two years from the time,• at which 
a foreigner of good character sets his foot in this land of 
generosity as well88 freedom, he is entitled to become, if 
he chooses,' a citizen of our national government. At the 
end of seven years, a term not longer than that which is 
frequently required for an apprenticeship to the pll\inest 
trade, the citizen ma.y become legislator ; for he is eligible 
1\8 a representative in the congress of the United States.li 
After having, in that capacity, undergone the honorable 

1 2 Rob. A.mer. S, 4,. I .Ante, p. 18, et eeq. 
• By the law now In force, a reeldence of 1l.ve yean Ia requlred. 

Laws U. S. 7 eong. leeu. e. 28, Ed. 
• Laws U. S. 1 COUC· 2 eeu. e. 8. 'Cona. U. 8. art. 1 a. 2. 
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but short probationahip of two years, the doors even ·of 
oa'r national senate are opened 88 far 88 to receive him.t 

In Pennsylvania, the citizen may become a representa
tive' at the end of three, a senator,8 at the end of four, A.od 
governor • of the commonwealth, at the end of sevetL 
years. 

It would be tedious, and it is unnecessary, to multiply 
particulars, by going through all the sister states. In this, 
88 in other respects, in which we have viewed them, we 
are still pleased with the 

-facies, qualia decet esse eororum. 

The rights and the disabilities of aliena with regard to 
property, especially with regard to landed property, fonns 
a subject of investigation both interesting and nice. But, 
according to my uniform method, I postpone it until I 
arrive at the second great division of my system. The 
examination of general principles should precede that of 
particular rules. 

One opinion, however, I will now mention : it seems to 
be founded en the authority of Sir Henry Spelman and 
the Grand Costumier of Normandy. The opinion is, that 
the law, by which an alien is prohibited from holding 
lands, is an original branch of the feudal system ; because, 
by that system, no one could purchase lands, unless he did 
fealty to the lords. of whom they were holden ; and be
cause an alien, who owed a previous faith to another 
prince, could not take an oath of fidelity in a second 
sovereign's d~D;~inions.' 

a Cons. U. 8. art. 1, •· 3. 
• Cons. Penn. art. 1, a. 8. 
' 1 Bac. 76. Tit. Alien .. 

~Cons. Penn. art. l , s. 8. 
• An. 2, ~. 4. 

• Reetrlctlona upon the right to take or transmit title to real estate 
exlataln many states of the Union. There would seem to be no reaeon 
for dlnlngulahlng between holding real estate and chattels, but tbe right 
of aliens to oWD aud control corporations fa more daogeroWI than either 
&Dd combines all tbe objectionable features of .each. 



CHAPTER XII. 

OF THE NA.TUBAL RIGHTS OF INDIVIDUALS. 

WE have now viewed the whole structure of govern
ment ; we have now ranged over its numerous apartments 
and divisions; and we have examined the materials of 

\
which it ia formed. For what purpoee has this :rugnifieent 
palace been erected? For the residence and accotamoda
tion of the sovereign, _!!!!!j. 

Does man exist for the sake of govemment? Or is 
government instituted for the sake of m&n? 

Is it poesible, that these questions were evel' aeriousl y 
proposed? Is it poesible, that they _have bNn long 
seriously debated? ls it possible. that a reeelubon. 
diametrically opposite to principle, hu been frequently 
and generally given of them in theory? Is it possible that 
a decision, diametrically opposite to justice, bas beeP still 
more frequently and still more generally given eonceming 
them in practice? All this is possible: and I must add, 
all this is true. It is true in the dark; it is true even in 
the enlightened portions of the globe. 

At. and nearly at the commencement of these lectures, a 
.sense of duty obliged me to enter into a controversial dis
cussion concerning the rights of society: the same sense 
of duty ~ow obliges me to enter into a simiiat- discussion 
concerning the rights of the constituent parm of society
concerning the rights of men . To enter upon a disou85ion 
of this nature, is neither the most pleasant nor the m06t 

296 
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euy part of my business. But when the voice of obliga-) 
tion is beard, ease and pleasure mu.st preserve the respect-\ 
ful silence, and show the cheerful acquiescence, which be
oome them . 

What was the primary and the· principal object in the 
institution of government/ Was it-1 speak of the pri
mary and principal object-was it to acquire new righta 
by a human establishment? Or was it, by a human es

tablishment, ~acquire a new security for ~~ion 
.or _~e recovery of those ri~~- to_ th~ .e~1~yment or ac
quisition of whicr~ we were previously entitled by the 
immediaie"gifi, m: )>_y_ the unerring law, of our ·an-wise and 
al}bene~cerit _Creator?- - · · · 

The latter, I presume, wldt the case : an<l yet we are 
told, that, in order to acquire the latter, we must surrender 
the former; in other words, in order to acquire the security, 
we must surrender the great objects to be secured. That 
man "may secure 1ome liberty, he makes a surrender in~ 
trust of the tDMle of it."- These expreMions are copied 
literally from the late publication of Mr. Burke.l 

Tyranny, at some times, is uniforJD in her principles. 
The feudal system wl'ill introduced by a specious a.nd 
auccessful maxim, the exact counterpart of that, which has 
been a.dvanced by Mr. Burke~xact in every particular 
but one; and, in that one, it was more generou.s. The free 
.and allodial proprietol"8 of land were told that they mu11t 
aurrender it to the king, and take bsck-not merely 
"some," but--the whole of it, under some certain p~ 
visions, which, it was B&id, would procure a v~uable 

.object-the very object was security-security for their 
property. What was the result? They received their 
l~nd back again, indeed; but they received it, loa.d.ed with 
all the oppressive burdena of the feQdal servitude-

t Re11. on Fr. Rev.''~· 
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cruel, indeed ; so far as the epithet cruel can be applied 
to matters merely of prope.rty. 

But all the other rights of men are in · question here. 
For libeYty is frequently used to denote all the absolu~ 
rights of men. "The absolute rights of every English
man," B&YIJ Sir William Blackstone, "are, in a political 
and extensive sense, usually called their liberties." 1 

And must we . surrender to government the whole of 
those absolute rights? But we are to surrender them only 
-in tnut :..--another brat of dishonest parentage is now 
attempted to be imposed upon us: but fo.r what purpose r. 
Has government provided for us a superintending court of 
equity to compel a faithful performance of the trust? If 
it had; why should we pa.xt with the legal title to our 
rights? 

After all; what i::~ the mighty boon, which is to allure 
us into this surrender ? We are to surrender all that we 
may secure " some :" and this "some," both as to its 
quantity and ita certainty, is to depend on the pleasure of 
that power, to which the surrender is made. Is this a 
bargain to be proposed to those, who are both intelligent 
and free ? No. Freemen, who know and love their rights, 
will not exchange their armor of pure and m888y gold, for 
one of a baser and lighter metal, however finely it may be 
blazoned with tinsel : but they will not refu.se to make an 
exchange upon terms, which are honest and honol"l\ble-
tenns, which may be advantageous to all, and injurious to 
none. 

The opinion bas been very general, th!'-t, in order to 
obtain the bleBBings of a good government, a sacrifice mu.st 
be made of a part of our natural liberty. I am much i.n
clined to believe, that, upon examination, this opinion will 
prove to be fallacious. It will, I think, be found, that 
wise and good government-I speak, at present. of no other 

t 1 81. Com. 127. 
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-instead of contracting, enlaiges as well as secures the 
exe.reise of the ~tural liberty of man: and what I say of 
his natural liberty, I mean to extend, and wish to be under
stood, through all this ~gutpent, as extended, to all his 
other natural rights. 

This investigatio1;1 will open to our prospect, from a new 
and striking point of view, the very close and interesting 
connection, which subsists hEjtwt:en the law of nature and 
municipal law:. This investigation, therefore, will richly 
repay us for all the pains we may employ, and all the 
attention we may ~tow, in making it. 

"The law," says Sir William Blackstone, .. which 
restrains a man from d~ing mischief to his fellow citi
zens, though it diminishes the natural, increases the 
civil liberty of mankind." 1 Is it a part of natural liberty 
to do mischief to any one? 

In a former part of these lectures, I had occasion to de
scribe what natural liberty is: let ns recur to the descrip
tion, which was then given. 11 "Nature has implanted in 
man the desire of his own happiness ; she has inspired him 
with many tender affections towards others, especially in 
the near relations of life; she has endowed him with intel
lectual and with active powers; she has furnished him witb 
a natural impul&e .to exercise his po.wers for his own hap
piness, and t he happiness of those for whom he entertains 
11uch tender affections. If all this be true, the undeniable 
consequence is, that he has a right to exert those powers 
for the accomplishment of those purposes, in such a manner7 

and upon such objects, as his inclination and judgment 
!!hall direct; provided he does no injury to others ; and 
provided some public interests do not demand his labors. 
This right is natural l iberty." 

If this description of natural liberty is a just one, it will 
teach us, that selfishness and injury are as little counten-. . 

l 1 Bl. CoiQ. 126, ~ • A.Jue, voL I, p. 276. 
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.anced by the law of nature as by the law of man. Positi·ve 
penal tie~~, indeed, may, by human laws, be annexed to both. 
But these penalties are ~ restraint only upon injustice and 
-overweening self-Jove, nob upon the exercise of natural 
liberty. 

In a state of natural liberty, every one ia allowed to act 
:according to his own inclination, provided be transgress 
not those limitB, which are 88Signed to him by the law of 
nature: in "' state of civil liberty, he is allowed to act 
.according to his inclination, provided he transgreSii not 
those limits, which are 888igned to him by the municipal 
law. True it is, that, by the municipal law, some things 
may be prohibited, which are not prohibited by the law of 
nature: but equally true it is, that, under a government 
which is wise and good, every citizen will gain more liberty 
th~ he can lose by these prohibitions. He will gain more 
by the limitation of other men'tS freedom, than be can lOtie 
by the diminution of his own. He wm gain more by the 
~nlarged and undisturbed exercise of his natural liberty in 
innumerable imtances, than he can lose by the restriction 
of it in a few. . 

Upon the whole, thetefore, m&U's nat~ liberty, instead 
of being abridged, may be increased and secured in a govern
ment, which is good and wise. As it is with regard w his 
natural liberty, so it is with regard to his other natural 

. rights.1 · 

(l The idea t.hat the lndivldualeurrendered hl.e natumlllbert.y upon en
tering aoclety wu wellanlted to the faeu u they uleted 1n a monarchy of 
the eighteenth cemury, for l.hve then exilted a JlUIIOD to wbom aubmlalon 
might be made, but where all pereona are considered equal there exlat.a DO 

one to whom rtghta can be eurrendered. The notJon reeulted natanlly 
from the ancient idea of eoelety, wherein the individual mAD wu lost 
eight of, and contrute etrlldngly wtth the modem eoneeptfon of aoclety, 
which dlgnUlel the Individual eo that lndJvidual riJht and lndl•lclual 
obl{gatlon are the prope of modern eoclety. The etat.e'(aoclety) le but 
~ ~on of lDdJYiduale. The governmut le not t.be etate, but Ia 

' 
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But even if a part was to be given up, doeti it follo\Y 
that all must be surrendered? .. Man," NJB Mr. Burke,1 

" cannot enjoy the right8 of an uncivil and of a civil state 
together." By an "uncivil" contradistinguished from "' 
•• civil" state, he must here mean a. state of nature: by the 
rights of this uncivil state, he must mean the rights of 
nature: and is it poesible that natunl and civil rights can
not be enjoyed together? Are they really incompatible? 
Mtlllt our rights be removed from the stable foundation of 
nature, and placed on the precarious and fluctuating b&Mis 
-of human institution? Such seem8 to be the sentiment of 
Mr. Burke: and such too seems to have been the sentiment 
-i>f a. much higher authority than Mr. Burke--Sir William 
Blacbtone. 

In the Analysis of his Commentaries,' he mentions" t11e 
right of personal security, of personal liberty, ~&nd of private 
property "-not as the natursl righta, which, I confess, 1 
should have expected, but--118 the .. civil liberti61:4 " of 
Englishmen. Jn his Commentaries, speaking of the same 
three rigbta, he ~mita that they are founded on nature 

merely an -ceney created In order to eet&biJah and prot.eet. lndiYidnal 
liberty. Modem thought. nject.l the Idea of a state of Nature antedating 
IOcl~y. but regards manu by nature a member of eoclety; being euc4 
bow ean be aurrender ble Uberty and be free. Judge Cooley, In tbe third 
of bill Bd!Uona of Blaebt.one'• Comment&rlee, •err fully and dearly 
repadJ&tee tbe no&lon of the e:idetenee of manlllnd out of eoc:lety. & 
far ul haveoblenred Judge WUeon baa the bonor of ftret. ellatiDg and ex
plalnlng the modem notion of the nlatlone between iudll"ldnal lfberty 
and pvemment. 

The dlattnetlon between the poeiUon of Blaebt.one &lid other tran~
..u&ntle wrttereand thatuaumed by WUIIOD and the other nvoluUonuy 
f~en may be eonclaely put thue; by the former Civil Uberty eonelate of 
natural Uberty restrained by law-by the latter civil liberty Is natural 
11bertylleCUl"ed by law. GoTEmment Ia by the latter held to be but the 
means of enforeillg th6 wegaarda provided by the ~lal compact, which 
II ealled the ConetltutJon. The Oonltltutlon doee not create eociety but 
1a c:n.ted thel"t!bJ. lt may create or clw1ge the pvemment.] 

1 Red. OD Pr. BeY. -'7. ' B. 1 e. 1, 1. 8. 
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and reason; but ad& 1 " their establishwent, excellent 1\8 

it is, is still human." Each of those rights he traces sev
erally and particularly to Magna Cha1ta, which he juatly 
considers 88 for the most part declaratory of the principal 
grounds of the fundamental laws of Eugland.1 He says 
indeed, 8 that they are •• either that residuum of natural 
liberty, which il$ not required by the law~ of society to be 
sacrificed to public convenience ; or else those civil pri
vileges, which :K>Ciety has engaged to provide, in lieu of 
the 11.1\tural liberties so given up by individuals." He 
mak&J no ex.plicit declaration which of the two, in his 
opinion, they are ; but since he traces them to Magna Charta 
and the fundamental laws of England; since he calls them 
.. ci\·illiberties;" and since he says expressly, that their 
establishment is human> we have reason to think, that he 
viewed them 88 corning under the latter part of his de-
scription-&~ civil privileges, provided by society, in lieu of 
the naturallibetties given up by individuals. Considered 
in this view, there is no material difference between the 
doctrine of Sir William Blackstone, and that delivered by 
Mr. Burke. 

If this view be a just view of things, the consequence, 
undeniable and unavoidable, is, that, under civil govern
ment, individuals have "given up" or "surrendered,. 
their rights, to which they were entitled by nature and by 
nature's law ; and have received, in lieu of them, those 
"civil privileges, which society ha.-! engaged to provide." 

If this view be a just view of things, then the conse
quence, undeniable and unavoidable, is, that, under civil 
government, the right of individuals to their private prop
erty, to their personal liberty, to their health, to their 
reputation, and to their life, flow from a human establish
ment, and can be traced to no higher source. The con-

1 1 Bl. Com. 127. 2 ld. 128. 1 Id. 12D. 
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'nection ootween man and his natural right."! is intercepted 
by the institution of civil society. 

If this view be a just view of things, then, under civil 
t!OCiety, man is not only made for, but made·by the govern
ment: he is nothing but what t he society frames: he can 
claim nothing but what the society provides. His natural 
state and his natural rights are withdt-awn alt.Qgether from 
notice: ''It is the civil social man,'' says Mr. Burke,1 "and 
no other, whom I have in my contemplation." 

If this view be a just view of things, why should we not 
subscribe the following articles of apolitical creed, proposed 
by Mr. Burke. 

"We wished, at the period of the revolution, and we 
now wish to derive all we possess, as an inheritance/rom 
our forefather•. Upon that body and stock of inheritance, 
we have taken care not to inoculate any cyon alien to tln1 
nature of the original plant. All the reformations we have 
hitherto made, have proceeded upon the principle of refer
ence to antiquity; and I hope, nay, I am persuaded, that 
all those, which possibly may be made hereafter, will be 
carefully formed upon analogical precedent, authority, and 
example." 

" Our oldest reformation is that of Magna. Charta. You 
will see that Sir Edward Coke, tbat great oracle of our 
law, and indeed all the great men who follow him, to 
Blackstone, are industrious to prove the pedigree of our 
liberties." 

Let us observe, by the way, that the only position, re
lating to this subject, for which I find the authority of my 
Lord Coke quoted,2 is a position, to which evet·y one, who 
·knows the history of the common law, will give his im
mediate and most unreserved assent : the position is
" that Magna Charta W88, for the most part, declaratory of 

t 1 BlOom. 12'7, 1J8. 
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the principal grounds of the fundamental laws of England.'.. ~ 
But Mr. Burke proceeds. 

•• They endeavor to prove, that the aucien't charter,. 
the Magna Charta of King John, was connected with 
another positive charter f1'0m Henry the Filllt ; and that 
both the one and the other were nothing more than a re
affirmance of the still more ancient ttta.udiug law of the 
kingdom. In the matter of fact, for the greater part, 
these authors appear to be .in the right; perhaps not 
alway&; but if the lawyertt mistake in ttame particulars, 
it proves my position still the more strongly ; because it 
demon~;trates the powerful prepossession towards antiquity, 
with which the mintkl of all our lawyers and legislators, and 
of all the people whom they wish to influence, have been 
alwayA filled; and the stationary policy of this kingdom 
in considering their mO!!t sacred righ~ and fn~oncltises as
an it&l,eritanue." 1 

It is proper to pause here a little.-1£, in tracing the 
})edigree of our " m~t sacred rights," one was permitted 
to indulge the same train of argument and reflection, which 
would be juat aud natul'al in the investigation of inferior 
titles, we should be prompted to inquire, ho.w it happens, 
that " mi8takes in some particulars" would prove more 
strongly the general point to be established. Would mUi
takes in some particulars respecting a title to land, or the 
genealogy of a family, prove more stl'Ongly the validity of 
one, or the antiquity of the other? 

But I must do Mr. Burke justice. The reason, which 
he assigns, why the making of those mistakes proves his 
position the more strongly, is, because it proves the 
"powerful pri'po81ea3ion towards antiquity.'' Of this pre
possession I will controvert neither the existence nor the 
strength ; but I will ask-does it prove the point in 
question ?-DOes it prove the trnth and correctness of 

1 BeG. OD Fr. BeT. ~ 
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~v~n the eiftl pedigree of the liberties of Englaud? I. 
Jn-edilection &n evidence of right? Is property or any
thing else, which iM in litigation, decided to belong to him, 
who t~hows the ~tt.rongest aJJection for it? If, in a con
troversy concerning &n inferior object, the pel'SOn, whG
claims it. and who undertakes to subJt.antiate his claim. 
ashould own, that, in deducing his chain of title, some 
mistakes were made ; but should urge even those mistakes
aM au argument in his behalf, because 4is perseverance in 
his suit. notwithstanding thot~e mistakes, demonstrates hia. 
powerful attachment for the thing in dispute ; what would 
a discerning court-what would an unbi888ed jury think 
of his conduct? I believe they would uot think that it 
paid any extraordinary- compliment, either to their ~
partiality or to their understanding. 

I begin now to })esitate, whether we sbould subJcribe· 
the political c.reed of Mr. Burke. Let w;, however, pro
coed and. examine some of ita other articles. 

Some one, it aeems, had been so hardy as to allege, that 
the king of Great Britain owes his crown to " the choice 
of his people.'' This doctrine, says M.r. Burke " affirms a 
mOdt unfounded, dangerous, illegal, and unconstitutional 
position." " Nothing can be more untrue, than that the 
crown of this kingdom is so held by his majesty." 1' To
disprove the assertion. "that the king of Great Britain 
owes his crown to the choice of his people," Mr. Burk& 
has recourse to the declaration of rights, which was made 
at the ac0088ion of King William and Queen Mary. 
"Thill declaration of right,'' says he, " is the comer stone 
of our constitution, as r~nforced, explained, improved~ 
and in its fundamental principles for ever settled. It i& 
called an • act for declaring the rights and liberties of the 
a~ubject, and for 1ettling the succession of the crown.· 
These rights and this succession are declared in one body. 

• .Retl. on Fr. Be•. 9. 
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and bound indissolubly together." 1 - u It is curioWI," adds 
he, " with what ad.dresa the temporary solution of contin
uity in the line of succe88ion ''-for it was imp088ib1e for 
Mr. Burke not to admit that from this line a temporary 
deviation was made-" it is curious with what ad(\~ this 
temporary solution is kept from the eye ; whilst all that 
could be found in this act of necessity, to countenance the 
idea of an hereditary su.cceaiWn is brought forward, and 
fostered, and made the most of by the legislature." " The 
legislature," he proceeds, "had plainly in view the act of 
zecognition of thefirst ofQueen Elizabeth, and that of James 
the first, both acta strongly declaratory of the inheritable 
nature of the crown; and, in many parts, they follow, with 
a nearly literal precision, the words and even the form 
which 'is found in these old declaratory statutes."' " They 
give the most solemn pledge, taken from the act of Queen 
Elizabeth, as solemn a pledge 88 ever was or can be given 
in favor of an hereditary succession. 'The lords spiritual 
and temporal, and commons, do, in the name of all the 
people aforesaid, most humbly and faithfully submit the~ 
eelvea, their heirs an,d poat~ritiea f()f' ever; and do faithfully 
promise, that they will stand to, main~, a.nd defend their 
said majesties, and also the limitation of the crown, herein. 
specified and contained, to the utmost of their power.' " 8 

I have mentioned above, that tyranny, at some times, 
is uniform in her principles : I have done her full justice: 
she is not so at all times. Of truth, liberty, a.nd virtue. 
it is the exclusive prerogative to be always consistent. 

Let us, for a. moment, adopt the statement, which 
Mr. Burke has given us. Upon that statement I ask
·if the bumble and £aithfulsubmission of thepa.rlianient, in 
the name of all the people, was sufficient, in the time of 
Elizabeth, to bind themselves, their heirs a.nd poetetity 

1 Be1l. on Jl'r. Rev. 12. tId. 13. I }d. }4, 
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f ot·ever, to the line of hereditary succe88ion ; how came 
.it to pasH. that, in the time of William and Mtny, the 
parliament, in the name of all the people, was justified in 
deyiating, even fo1· au instan t, from the succession in that 
hereditary line? I ask again- if the humble and :faitbful 
:mbmission of the parliament, in the name of all the people, 
was, in the sixteenth century, insufficient to bind their 
heirs and posterity in the seventeentb century; how comes 
it to pa&> that, it1 the seventeenth century, the humble and 
faithful submission of the pal'liament, in the n&me of all 
t htl people, could bind their heirs and posterity in the 
eighteenth century ? Such a. ~ubmission was either 
sufficient ot· it WAS not sufficient for that binding purpose: 
Jet the di11ciples of the doctrine, which re~~ts on this 
.dilemma, cl1oose between the alrematives. • 

I have now uo hesitation whether we should or should 
110t subscribe the creed of Mr. Burke : that creed, which 
is contradictory to itself, cannot, in every part, be souUll 
.and orthodox. 

But, to IJ8Y the truth, I Rhould not have given myself 
the trouble of delivering, nor you, of hearing these anno
tatiom upon it; unless it had derived tl1e suppolt, whiclt 
it claims, :fl'Om the Commentaries on the laws of England. 
!he principles delivered in those Commentaries aTe never 
matters of indifference : l have ah·eady mentioned, 1 " that 
when they 8.1'6 not proper objecbJ of imitation, they furnish 
-exeellent material~! of contrast.'' 

Government, in my humble opinion, should be formed 
to secure and to enlarge the exercise of the natural right~; 

-<>f itd members ; and every government, which has not 
t.his in view, B.M ita principal object, is not a gove~ent of 
the legitimate kind.2 
· Those rights result from the natw-alstate of man; from 

liha.t situation, in which he would find himself, if no civil 
I Ant.e, vol. t, p. 20. [I See Ante, p. 000. Note.) 

~I) 
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government was instituted. In such a situation, a marr 
finds himself, in some respects, unrelated to others; in 
other respects, peculiarly related to some ; in still other 
respects, bearing a general relation to all. Frum his un
related state, one class of rights arises : from llis peculiar 
relations, another class of rights arises : from his general 
relations, a third class of rigbts arises. To each cl~ o[ 
rights, a class of duties is correspondent ; as we had oc
casion to observe and illustrate, when we treated con
cerning the general principles of natural law. 

In his. unrelated state, man has a natural l"ight to hi~ 
property, to his character, to liberty, and to safety. From 
his peculiar relations, as a husband, as a father, as a sou~ 
he is entitled to the enjoyment of peculiar rights, and 
obliged to the performance of peculiar duties. These will 
be specified in their due course. From hU! general re
lations, he is entitled to other rights, simple in t.heir 
principle, but, in their operation, fruitful and extensive. 
His duties, in their principle and in their operation, may 
be characterized in the same manner as his rights. In 
these general relations, his rights are, to be free from in
jury, and to receive the fulfilment of the engagements, 
which are made to him; his duties are, to do no injury, 
and to fulfil the engagements, which he has made. On 
these two pillars principally and respectively rest the 
criminal and the civil codes of the municipal law. These 
are the pillars of jilStice. . 

Of municipal law, the rights and the duties of bene
volence are sometimes, though rarely, the. objects. When 
they are so, they will receive the pleasing and the merited 
attention. 

You now see the distribution, short, aud simple, and 
plain, which will govern the subsequent part of my 
system of lectures. From this distribution, short, and 
.simple, and plain as it is, you see the close and very in· 
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tel'estiug connection between natural ami muuicipallaw. 
You ::;ee, to use again my Lord Bacon's language, how 
the stt~ma of civil institutions flow from tbe(toUJitain 
o"f j'iiStice.i 
rrrull~rst to show, that a ma.n has a Ju\tural right to. 
\.is property, to his character, to liberty, and to safety.t 

(l Blacktltone claaattles rights aa the rights of persons anrt right.' of 
(concerning) things, and aga.tn elasaitles the rights of persona as abaolute 
and relative.-The relative, he aaya, &re tb011e in relation to each other in 
eoelety, aa magi.atrate and people, huaband and wife, etc. He enumerat.E'll 
amoug tbe rigbta of persons, penonalliberty,peraonalaecwity and private 
property. Thus he enumerates among the ao-called ~tbaolnte rights the 
right of property, including It among the rights of persons, i. e., as one 
of t.heabeolute rights of persona. He treats, however, the law relating to 
ownership under the rlghta of things. This baa occaaloned aome collfu. 
slon of thought. This treatment is peculiar to Blackatone, bnt It will ~ 
~~een that in Book I. he treats merely the abstract right to acquire ft.nd 
poseea property, and not the nature and tncldents of ownereblp and 
Lranllfer of things. See Hammond's Introduction to Sanders Juatiniau. 
p. lll. The very nomenclature of Blal'lu!tone Is in thi.t respect confusing, 
and while apparently baaed npon the treatment of Jlale is a \'t'.ry material 
departure therefrom. 

Bla.cketone terms these rights abaolute, and makes n3 distinction be
tween lhe uae of that word In tbla connection and th!} uae of the IIIUllo 
word In describing the pcwers of Parliament as absolute and uncontroll~d 
by human laws. Hale treats the matter dUl'erently. Persona, say~ 
Hale, •• are considered ln two ways-ab11olutely and nmplJf in themJJelllt"• 
or under some degree or reapect of relation.'' Blackstone applies the 
same term& to the rlghta of persons, mlng the word absolutely not as 
equal to abstractly, u Hale Die& It, but In a far dilferent sel\lle. 

Our Jaw :recognl.zee no such thing as absolute power or absolute rights, 
bnt does reeqgnize the distinction between the abstracL right to acquire 
property as one of the civil rights of person.& and the right of property as 
applied to things. So Justice Pattel80n of the Unl~ States Court says, 
Tbe right of acqutring and poaaeaalng property and having It protected Ia 
one of the natural lllherent Inalienable rlghta of man. 

Vanhorne'• 1.--ll. Dorrence, 2 Dall. U.S. Rep. 310. 
By keeping in view the distinction pointed out the seeming eon4ict 

between the expreulons of Jndge Patterson and the language uMl by 
Manb&ll lllargulng the case of Ware"· Hylton, vir.. : "Property Is the • 
creature of civil aocle~y and snbject In aU reapects to the diapoeltlon and 
control of civU lnat1tuUona : 3 Dall. 211, Ia avoided. Keeping In mind the 
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His natural right to his property, you will permit me. 
at present, to a.ssume as a principle granted. I assume it 
for this reason ; because I wish not to anticipate now 
what will be introduced, with much greater pt'Opriety 
and advantage, when I come to the second gre!lt divilr 
ion of my lectures, in which I am to treat concerning 
things. 

To his character, every one has a natural right. A 
man's character may, I think, be described as the just 
result of those opinions, which ought to be formed con· 
cerning his talents, his sentiments, and his conduct. 
Opinions, upon this as upon every other subject, ought I 
to be founded in truth. Justice, u well as truth, l'equir&~, 
concerning characters, accuracy, and impartiality of opin
ion. 

Under some aspects, characte1· may be considered ~ a 
species of property; but, of all, the nearest, the dearest, 
and the most interesting. Iu this light it is viewed by 
the Poet of nature-

The purest t.reuure mortal timet alford 
Is spotless reputation. 
Who steals my pW"'Ie, steals trash. 
'Twaa mine ; 'tie his ; and has been slave to th.ou.sandJ ; 
But be who filches from me my good name. 
Takes from me tbat, ,-bleb not enriches him, 
But makea me poor lndeed. 

By the exertion of the same talents and virtues, property 
and character both are often acquired: by vice and indo
lence, both are often lost or destroyed. 

I 
The love of reputation and the fear of dishonor are, 

by the all-gracious Author of our existence, implanted in 
om· breasts, for purposes the most beneficent and wise. 
Let not these principles be deemed the growth of dis-

nature of property will still further elucidate the anbject. Property ia 
the right in or to a thing, and not the thing Itself.] 
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positions only which 1\I'e weak or vain ; they tlourilih most. 
luxuriantly in minds, the strongest and, let me a.dd, the 
most humble. Of the happiness of heaven, a part of the 
unerring description is-that it is 41 full of glory." 

Well may character, then, be considered as one of the 
natural rights of man: well may it be classed among those 
rights, the enjoyment of which it is the design of good 
government and laws to secure and enlarge : well tl<>e~~ 

it deserve their encouragement and protection ; for, in it:& 
turn, it assists their operations, and supplies their ·defi
ciencies. 

I remarked' a little while ago, that the rights and the: 
duties of benevolence are but rarely, though they are a.t 
some times, the object.H of municipal law. The rema1·k 
may be extended to 1·ights and duties of many other kind~. 
To many virtues, legal rewards at-e not, nor can they be~ 
assigned: with legal impunity, many vices are, aud mu~t 
be, suffered to escape. But before a court of honor those 
qualities and sentiments and actions are amenable, whidt 
despise the subtlest process of the tl'ibunals ·of law, aud 
elude the keenest vigilance of the ministers of justice. 
This court, powerful in its sentences as well as extensive 
in its jurisdiction, decrees to virtue, and to the virtuon~ 
exertion of talents, a crown of fame, pure and splendid : 
vice, and idleness, less odious only than vice, it dooms to 
wear the badges of infamy, dirty and discol01-ed. This 
court therefore, in a goverumeut oi which virtue is the 
principle and vice is the bane, ought to receive, from all 
its institutions, the just degree of favor and regard. 

Honor's a sacred tie-
The noble mind' a dlattnguiahlng perfection, 
That t.lda and strengthens virtue, where It meeta her. 

The P<>et adds-

And imitates her a.ctlon.s, where ehe Ia not. 
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The moral descriptions of Mr. Addison are seldom in
accurate. On this occasion, however, I must declare that 
J think ~im liable tQ the charge ,of inaccu.racy. The 
counterfeit of virtue should not be dignified with the ap
pellation of honor. 

It is the sentiment of some writers, highly distinguished 
too by their liberal and manly principles, that honor is 
peculiar to governments which are monarchical. "In ex
tJ-eme political liberty," says the }Jarquis of Beccaria, 
"and in absolute despotism, all ideas of honor disappear, 
or are confounded with others. In the nrst case, reputa
tion becomes useless from the despotism of tlie laws; and, 
in the second, the despotism of one man, annulling aU 
civil existence, reduces the rest to a precarious temporary 
J)ersonality. Honor, then, is one of the fundamental prin
ciples of those monarchies, which are a limited despotism; 
1\nd in these, like revolutions in despotic states, it is a 
momentary return to a state of nature aud original 
equality.'' 1 

How prevalent even among enlightened wriun-s, is the 
mistaktm opinion that government is subversive of equal
ity and nature t Is it necessarily so? By no means. 
When I speak thus, I speak confidently, because I speak 
ft·om principle fortified by fact. Let the constitution of -the United States-let that of Pennsylvania be examined 
from the beginning to the end. No right i~J conferred. no 
obligation is laid on any, whicl1 is not laid or confer1'ed on 
every citizen of the conuuonwea.lth or Uniou-1 think I 
nHlY defy the world to produce a single exception to the 
truth of this 1-ema.rk. Now, as J showed at large in a 

(
former part of my lectures,2 the original equality of man
kind con.aista in an equality of their duties and rights. 

That honor is the principal of monarchical governments, 
is the well-known doctrine of the celebrated Montesquieu. 

1 Bee. c. 9. ~ Ante, vol. I, pp. 273-97:1, 
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Bot let us examine the nature and qualities of that bonot· 
which he describes. It is that honor which can subsist 
without honesty; for he says expresaly,1 that, in well pol
icied monarchies, there are very few honest . men. I t is \ . 
that honor which forbids not adulation, nor cunning, nor· 
craft. It is that honor whichjudges of actions notas they 
are good, bot as they are showy; not as they are just, b~t 
as they are grand ; not as they are reasonable, but as they 
are extraordinary. It is in one word, that honor, which 
fashions the virtues just as it pleases, and extends or lim-
ita our duties by its own whimsical taste. To this honor, 
indeed, truth in conversation is a necessary point : but is 
this for the sake of truth? By uo means. 

For the posaession of this honor-vicious in its practice, 
aud,even when right in its practice, vicious in its principle 
-a republican government will no~ I pl."e&nme, contend. 
But to that honor, whose connection with virtue is indi~>~ 
soluble, a republican government produces the most un-1 
questionable t.itle. Tl)e principle of virtue is allowed to 
be hei'B: if she possesses virtue, she also p088estie8 honor. 
I admire the fine moral and political instruction, as well 
aa the elegant architectural taste, exhibited by the justly 
framed structure, in which the temple of honor was acces· L

aible only through the temple of virtue. 
Viewed in ~ light, the honor of character is ~ prop

erty, which is, indeed pl'ecious. But let it be remem
berea, that, in this view, it is a p~ity, which .must be 
purchased. To claim that reputation which we do uot .... 
deserve, i~> a..<~ absurd, though it is not as barefaced, aS t n 
claim thRt property which is not ours. The only diffeJ·· 
ence is, that, in the former case, we claim generally that 
which belongs to another, while, in the latter case, we 
claim that which only does not belong to ourselves. In 
both cases, the claim is equally unfounded. 

l Sp. L. b. S, e. 6. 

• 
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To bestow on anothel' that reputation which he doe11 uot 
deserve, is equally profuse, and, in many instances, is more 
unjust than to bestow on him that property, to which he .is 
not, on the pl'inciples eithel' of justice, o1· chari tyf ot· ben
evolence, entitled. As it is equally profltse, it is more to
be guarded against. In the latter case, we bestow what is
our own, and, therefore, are inclined to be cautious : in 
the former case, we are apt to be incomsiderate, becaut~e
what we bestow is not ours. Indiscriminate Ilraise is not 

\ ~;o odious, but it is as useless and it is as heedle&S as indis-
1 criminate censure. In one i~portant particulllr they pre
dsely coincide. They have an equal tendency to destroy 
and to render inefficacious the great distinction between 
right and wrong, approbation and disapprobation, virtue 
and vice. 

If it is unwarrantable to bestow reputation where it . is 
not due ; what epithet shall we assign to that conduct, 
which plucks the wreath of honor from thoee temples, 
around which it bas been meritoriously placed? Robbery 
itself flows not from a fountain so rankly poiaoned as that~ 
which throws out the waters of malicious defamation. 

The subject of reputation will again come under your 
view, when I trent concerning prosecutions for libels and 
actiona of slander: both of which suppose an unjustifiable
aggression of character. What I have now said willlluffice 
to point to the general principles, on which those actions 
and prosecutions should be defended, supported, and 
determined. 

Property must often-reputation must always be pur
chased: liberty and life are the gratuitous gifts of 
heaven. 

That man is natuTally free, was evinced iu a former 
lecture : 1 I will not reiterate what has been advanced. 

I shall certainly be excused from adducing any formal 
1 Vol. 1, p. 27&. 
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arguments to evince, that life, and whatever is necessary 
for the safety of life, are the natural rights of man. Some 
things are so difficult; othel'S are so plain, that they can
not be proved. It will be more to our purpose to show 
the anxiety, with which some legal systems spare and pre
serve human life ; the levity and the cruelty which others 
discover in destroying or sporting with it; and the incon
sistency, with which, in others, it is, at some times, wantonly 
sacrificed, and, at other times, religiously guarded. 

In Sparta, nothing was deemed so precious a.s the life 
of a citizen. And yet in Sparta, if an infant, newly born. 
appeared, to those who were appointed to examine him, ill 
formed or unhealthy, he was, without any further· cere
mony, thrown into a gulf near Mount Taygetus.l Fortu-· 
nate it was for Mr. Pope-fortunate it was for England, 
which boasts Mr. Pope-that he wa.s not bona in the neigh
borhood of Mount Taygetus. 

At Atbens,1 the parent was empowered, when a child 
was hom, to pronounce on its life or its death. At his 
feet it was laid: if he took it in his arms, this was received 
as the gracious signalfor ita preservation: if he deigned not 
a look of compassion on the fruit of his loins, it was re
moved and exposed. Over almost all the l'est of Greece,s 
thia barbarity was permitted or authorized. 

In China, the practice of exposing new hom children ia 
said to have prevailed immemorially, and to prevail still. 
As the institutions of that empire are never changed, its ....
situation is never improved. 

Tacitus records it to the honor of the Germa.ns, that, 
among them, to kill infanta newly born was deemed a most 
ftagitious crime. Over them, adds he, good manneTB have 
more power, than good laws have over other nations. This 
shows, that, in his time, the restraints of law began to be-

1 • AD&c. 161, 162. 1 3 Anae. 4. I Id. Ibid. 
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imposed on this unnatural practice ; but that ita inveteracy 
had rendered them still inefficacious. 

Under the Roman commonwealth, no citizen of Rome 
was liable to suffer a capital punishment by the sentence 
of the law. But at Rome, the son held his life by the 
tenure of h.is father's pleasure. In the. forum, the senate, 
or the camp, the adult son of a Roman citizen enjoyed the 
1mblic and private rights of a person : in his father's 
house, he was a mere thing; 1 confounded, by the laws, 
with the cattle, whom the capricious master might alienate 
or destroy, without being responsible to any tribunal on 
earth. 

The gentle IJindoo is laudably averse to the shedding of 
blood; but he carries his worn out friend or benefactor to 
perish on the banks of the Ganges. 

With consietency, beautiful a.nd undeviating, human 
life, from its commencement to its clos.,, is protected by 
the common law. In the contA:lmplation of law, life begins 
when the infant is first able to stir in the womb.' By the 
law, life is protected not only from immediate destruction, 
hut from every degree of actual violence, and, in some 
cases, from every degree of danger. 

The grades of solicitude, d.i~;covered, by the law, on the 
subject of life, are marked, in the clearest manner, by the 
long and regular series of the diiferent degrees of aggression, 
which it enumerates and describes-threatening, assault, 
battery, wounding, mayhem, homicide. How those d.i1fer~ 
ent degrees may be justified, excused, alleviatA:ld, aggra· 
vated, redressed, or punished, will appear both in the 
criminal and in the civil code of our municipal law. 

Thus much concerning the nt\tural rights of man in what 
has been termed his unrelated state. I come now to specify 
and to consider those peculiar relatio~, by virtue of which 

t 8 Gibbon, 52. • 1 BL Com. 1519. 
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-a man is entitled to the enjoyment of peculiar rights, and 
()bliged to the performance of peculiar duties. 

I begin with marriage, which forms the near relation 
between htl8band and wife. 

Whether we consult the soundest deductions of reason, 
()f resort to the best information conveyed to U8 by history, 
()T listen to the undoubted intelligence communicated in 
holy writ, we shall find, that to the institution of marriage 
the true origin of society must be traced.1 By 1ba.t insti-

p .Judge Story In his ConftJet of Laws, § 109, S&yl! : "There are tome~ 
marks on this subject, made by a distinguished Seottlsh judge, to striking 
that they deserve to be quoted at large. M&rrl:.age beJng entlreJy a per
sooal, eonaeueual eoutracl, It may be th01~ght that the lu: loci must be 
~to In e;s:poundlng every queellon that arises relative to it. But 
It will be observed that marriage fs a contract Rlli generi.3, and dUierlng 
ill some respects from all other contracts; eo that the rules of law which 
are applicable in expouulling and enforcltlg other contracts may not ap
ply to thle. The oontract of marriaf!e Is the most Important of all buwan 
tranaactlonl'. It is tl1e Tery baals of the whole fabric of olvilued BOCiety. 
The status of marriage is juris gentium, and the found&tlon of it, like 
that of all other contracts, rest& on the consent of parties. But It diffent 
from other contracts In this, that the rights, obllgatione, or duties arising 
from it ar11 noL left entirely w be regulated by the agreements of parlles, 
but are. to a cert.ain extent, watt~rs of municipal regulation, over which 
the parties have no control by any declanttlon of tbe.ir will. It confers 
the statua of legitimacy on chlldren born in wedlock, with aU the couae
quential rights, duties, and privileges thence arising; It gives rise to the 
relatiofll' of COllliAngulnity and affinity; In short, it perndes the whoiP. 
system of clvll BOCiety. Unlike other contracts, it cannot, in general, 
amongst civilized nations, be dJasolved by mutual consent, and It sub
sists in full force, even alihong}l one of the parties ehould be forever ren
dered Incapable, aa in the ca~~e of lucurable lnS&nlty, or the like, from 
performing his part of the muttiAl contract." . 

The Supreme Court bu reiterated the language in Randall r. Kreiger, 
.l/3 Wall. 147-100, U. S. Supreme Court Report.a. 

The lntiuence of religion upon t11e institutions ·and laws of a couutrr 
are powerfully Illustrated by the subject of MarriAge. 

The role Is that A marriage Is a contract, and Ia recognized ae valid 
everywhere if valid when made, but the exception is made agaln.at poly-
;awy, and the gTOUUd thereto1·. Christianity is understood to jlrohibit 
JIOIYillmY • • • and thert>fore no C'hrl11tlan country 11·oulct recognize poly· 
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tu tion the felicity of P&rad.ise was consummated ; and Mince
the unhappy expulsion from thence, to that institution, 
more than to any other, have mankind been indebted for 
the share of peace and harmony which has been disttibuted 
among them. " Plima. societas in ipso conjugio est," says 
Cicero in his book of offices ; 1 a wor·k which does honor 
to the human understanding and the human heart. 

The most ancient traditions of every country ascribe to
its first legislators and founders, the regulations concern
ing the union between the sexes. The honor of instituting 
marriage amoug tbe Chinese, is assigned to their first 
sovereign,2 Fo-hi. Jn order to J•ender this great foundation 
of society respectable, he adj~ted, as we are told,8 the 
ceremonies, with which the contracts of man·iage were ac
companied. 

Among the Egyptians, the law of marriage is said to 
have been established by Menes,i whose name is transmitted 
to us as that of their first king. The history of Abraham 6 

affords a striking instance of the profound respect, which 
iu his day was paid, in Egypt, to the conjugal union. 

Cecrops has been already mentioned as the first great 
legislator of the Athenians, and as borrowing his inl!ti
tutious from those of the Egyptians. Accordingly we are 
iuformed, that he established, at Athens, the laws and 
ceremonies of marriage, in the same manner as they wel'e 
ol)l;el'Ve<l and practised in Egypt. Polygamy was not 
perlllitted.G These regulations are' described as the 
1'\0lll'ces of virtues aml enjoyments. They evinced the 
:ttlvanta.ges of decenl'Y• the attractions of modesty, tLe 

g~truy." Story Conf. Law,§ 114. TWs do<"trine is assented to In Rngland, 
the deduction 1.8 simple civilized society is based upon maniage, marriage 
must confonn to · the Christian rellgion; the lntlmatl' association be
tween public opinion, religion and law is !lhown, the institution of 
elavery yielded to the same Influence.] 

• J, . J, c. 17. ~ l Gog. Or. I.. :.!~. 

• Gog. Or. L. 22. • Gen. r.il. W. 

8 ~ Gog. Or. J,, :H3. 
e 2 Go~. Or. L . 19. 
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bappines." of loving, and the necessity of constancy in 
love.1 

The fow1der of Rome made, concerning marriages, a 
law, which, on many accounts, will deserve our particular 
attention. It was expressed in these words: ''Let every 
wife, who by the holy laws of marriage falls into the 
power of a husband. enter with him into a community of 
goods and sacrifices." 2 

As marriage has been instituted by the first. it has 
always been encouraged by the wisest legislators. By 
the law of Moses,• a man, tluring one year after his 
marriage, was exempted from pnblic burdens, and from 
going to war. A regnlatiou nearly similar, as we are 
t-old, was established by the I ncas of Peru.' The jqu
.trium liberorwm., introduced by the prudent policy of 
Augustu11, wn.os a permanent inducemeut to matrimony at 
Rome.6 

Legislators have, with great propriety, carried tl1eir 
views still farther; they have provided, as far as muni
.cipa.l laws can provide, against the viola.tiQn of rights, 
indispensably essential to the purity and hannony of the 
matrimonial union. Treachery, upon any occasion, is 
~ufficient to stain a page in the annals of life ; but perfidy 
against the solemn engagements of marriage obliterates 
the impression of happiness fl'Om evel'y suooequent part 
of the conjugal history. Upon this 8Ubject, howevet·, so 
interesting to the finest sentiments and emotions of the 
lleart, everything, tl1at might be wished, cA.nnot, we 
Iea.r, be expectetl from the operation of human laws. 
Much must be left to the influence of that legitimate 
honor, which we have described as the inseparable 
iriend and companion of virtue. From the bastard 
honor, which we likewise described, it would be ridi-

I 1 Anac. 7. 2 1 Rol. n. H. 32. • Denter. xxh·. ;;, 
• 1 Gog. Or. L. 23. • Mont. Sp. L. b. 23, c. 11. 



320 L'ECTURES ON LAW. 

culous, in this ca.se, to hope for any assistance. In 
this case, as in many others, that honor glories in it6-
shame. 

Concerning the ancient Germans, Tacitus, in his short 
but masterly account of their m&nners,1 informs us 
that among them the laws o£ marriage were rigidly 
observed; and that no part of their conduct was more 
exemplary. 

We hav-e seen the first institution of marriage among 
. the Athenians and the Romans : a conci..t!e view of its 

history will be instructive and inter&$ting. 
In the heroic ages of Greece, we are -told,2 the rights 

of beauty and feminine weakness were highly respected 
n.nd tenderly observed. The simplicity of those ages was 
equally remote from the cruel tyranny of savages, which 
condemns the fair sex to servitude, and the sordid selfish
ness of luxury, which considers them solely as instrument~) 
of pleasure. Hence those affecting scenes so exquisitely 
described by Homer, which, in the interviews of Hector 
and Andromache, exhibit the most striking image of 
nuptial felicity and love. But this beautiful picture of 
ancient manners was soon miserably defaced ; and, in the
degenerate periods of Greece, the fair sex were as much 
neglected and despised, as they had be~n loved and ad
mired in the heroic ages. 

In those degraded times, of which I am now obliged to 
speak, no pains were emp~oyed to re~der the Grecian 
females agreeable members of society, in any one part of 
their lives. Education was either entirely withheld from 
them; or it was directed to such objects as were fitted to· 
contract and debase, instead of elevating and enlarging 
the ·mind. When they were grown up, they were thrown 
awl\y in marriage, without being consulted in the choice ;. 
and by entering irito this new state, they found the severe-

1 c. 18. I l Gill. 52, 56. 



OJ!' 'lHE NATURAL B.IGirl'S OF INDIVIDUALS. 821 

guardianship of a father succeeded by the abeolute do. 
minion of a husband. At this period, even the_ laws of 
Athens countenanced this unworthy tenor of conduct: to 
secure the fortune of the husb\nd was deemed an object 
of greater importance, than to protect ~he person and 
honor of the wife from the outrage so peculiarly d.read.ed 
by female virtue.t 

Let us now turn our attention to Rome. You recollect, 
that, by a law of Romulus, "the wife fell intO the power 
of the husband." The law, which, on the whole, was 
very susceptible of a construction mild and generous, re .. 
ceived from this patt of it an interpretation most un
warrantable and severe. By this interpretation, colored 
with the unnatural fiction, that, on a solemn marriage, the 
wife was adopted by the husband, he acquired over her 
all the tremendous plenitude of Roman paternal power. 
This extreme, as is usual, soon produced its opposite; and 
female servitude was exchanged fo:r female licentiousness. 
The solemnities of the ancient nuptials were declined, in 
order to avoid the odious consequences superinduced upon 
them by the constructio1t and fiction of law; and the 
parties, without losing, on either side, their independence 
or their name, subscribed definite and stipulated articles of 
a marriage contract. Their cohabitation, and the appear
ances of a common interest which they exhibited, were 
received, without investigation, as sufficient evidence of a 
regnlar and solemn marriage. Hence that detestable train 
of conjugal vice, infidelity, rage, rancor, and revenge, 
with which so ma.ny volumes of the Roman story are 
crowded and disgra.ced. 

By the precepts of Christianity, and the practice of 
the Christiana, the dignity of marriage was, however, 
:restored. 

In the eye of the common law, marriage appears in no 
1 Gill. Lya. aDd lloe. Int. c. 
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other light than that of a civil contract: 1 and to this 
contract the agreement of the parties, the essence of every 
11\tiona.l contract, is indispensably required. If, there
fmoe, either of the parties is incapable of agreeing, is 
unwilling to agree, ot· bas not, in fact, as well as in 
ability and will, concluded the agreement ; the marriage 
cannot be established by the principles of the common 1aw. 

Disability to contmct marriage may arise from imma
ture age. A man, as we have seen before,2 may consent 
to marriage at fourteen ; a woman at twelve years of age. 
If, before those respective ages, a marriR.ge take place, 
either patty may, at the age of consent, but not befor-e or 
after that age, disagree, declare the matTiage void, and 

p This language Is repeated ln Story' a treat!oe upon the Con&ct of 
Law, f 1~. The relation of the sexes which le called matrimony and 
wblch results from tbe act Of m Arriage Ia not folly deecrlbed by caiUng 
it a contract. It ha.aattributea not poe&etl8ed by the ordinary contract and 
It doea not present all the i.ncidentB thereof. Ita nature as a aacrament, 
while It entel"ll very largely In to the nature of the relation from the stand· 
point of society and religion, Ia not recognized and given any weight In 
the eye of the law. It Ia In this s~nl!e that the wrlten of the Jut oentu'T 
aaylll&ITI&ge, In the eye of the common law, is a merer.ontract. !brrlage 
Is a legale tate, relaLiou, or sta.Lus resulting frow the conduct of the partle1 
and accompanlecl by the matrimonial Intention. 

When certain ceremonies take place wltb the consent of both partie~ 
the lepl relation follows. Where no ceremony Is oha11rved It u necea
eary to aacertaln the intent wWch accompanies the acta of the parties; 
this may be done by considering their declaration and thetr conduct. 
The mere proof of cohabitation and the declaration of t he parties that. 
they were married might or might not. engender belief aufticlent to con
·stitute proof. 

The test Jn such cases la whether t he conduct or the parties was ln
tt>ndf.'d a.s meretricious, oa· Indicated that constancy and devotion to each 
other 11;as intended. Ca.ses have been held to be cases of M&rrl:lge where 
the relation began while one of the parties was already married and thla 
was known to both, but the parties continued to live li \'e& of constancy and 
de\•otlon after th e diaablllty was removed,altbough no new promise, Inten
tion, or ceremony was proved, In such a case, the Lords said: "Marriage 
iR " status that ariaea from the conduct of cohabiting parties." Law 
Reports, 1 H. L. Cas. 182.] 

i Ante p. :!4. 
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marry again : but if, at the age of consent, they agree. to 
continue together, there is no OCC88ion .for another mal'
riage be.t.ween. them; that which has taken place being 
deemed a marriage, though only an inchoate and imper
fect one. If, at the time of the inchoate maniage, one of 
the parties is, and the other is not of the age of consent, 
when the last arrives at that age, the first as well as the 
last may disagree ; for in a contract of marriage, both or 
neither most be bound.l 

Disability to conttaet marriage may arise from the want 
of reason. Consent, as has been already observed, is es
sentil\1 to this, as to every other contract ; but those who 
enjoy not a competent share of reason, are incapable of 
giving consent.l 

By a law of Pennsylvania, certain degrees of consan· 
guinity and affinity, specified in a table subjoined to the 
law, are disabilities to contract matrimony: and all mal'
riages within those degrees are declared to be void. Ire
fer you to the table specifying the degrees.• 

One m~Tiage undissolved, fonns a disability to contrMt 
anothet'. In such a case the second marriage is void R.S 

well as criminal.4 
" Consensus non ooncubitus fMit matrimonium," is a 

maxim of our law ; marriage, therefore, must be the effect 
of willingness as well as of capacity to contract it.6 

When to the ability and will to contract, an actual con- _.. 
tract is added ; then the marriage is complete. 

Before tbe time of Pope Innocent the Thitd, there was 
no solemnization of marriage in the church; but the man 
came to the ho\186 where the woman inhabited, and led her 
home to his own house; which was all the ceremony thotl 
used.• 

1 2 Ina. 79, ... b. 
' 1 Bl. Com. 4.86. 

21 

• t Bl. com. m 
•t Ina. 88. 

1 1 Laws Peno. (6. 
• 8B&c. &76. 
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By an act of the legislature of Pennsylvania, all mar
riages not forbidden by the ·law of God, sball be enco\l.l'
aged.l In the construction of legacies, it is a genet-al rule 
that all conditions are unlawful, which would operate 
agamst the liberty of marriage.' 

. It will be proper, in the next place, to consider the con· 
sequences of marriage. 

The most imporblnt consequence of marriage is, that 
the husband and the \Vife become, in law, only one person: 
the legal existence of the wife is consolidated into that of 
the husband. Upon this principle of union, almost all 
the other legal consequences of malTiage depend. This 
principle, sublime and refined, deserves to be ·viewed and 
examined on every side. Among human institutions, it 
seems to be peculiar to the common law. Peculiar as it 
~. however, among human institutions, it seems not un
congenial to the spirit of a declamtion from a source 
higher than humnn- " They twain shall be one flesh." 

Even of the common law, this was not always a prin· 
ciple. We are told by the learned Selden, that the Saxon 
wives were never one with their husbands; nor were they, 
as wives, under the view of the frank-pledge: a Saxon 
wife was obliged to give pledge by their friends, that she 
would do no wrong. She passed as a.n appurtenant to her 
husband, rather than one in unity with him: and her es
tate was rather appw'tena.nt to her than to him : for if she 
failed in her good carriage to her husband, she was to 
make him amends out of her own estate ; and if that was 
insufficient, then her pledges were to make satisfaction 
for her.• This interposition of friends between hu.abe.nd 
and wife, in matters respecting either their conduct or 
their claims, seems alien to the delicacy and neatness of 
the matrimonial connection. On very pressing emergen· 
cies, indeed, it is necessary that the law should interfere. 

' 1 Lawa Pema. Be. s Swln. i66. 1 Bac. on GoY. 66. 
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and on such emergencies we shl\11 see that it does inter
fere; but the general presumption and the universal wish 
ought to be, that, between husband and wife, there subsist 
or may subsist no difference of will or of interest. Such 
accordingly, dw·ing many centuries past, has been the lan· 
guage of the law. Bmcton, in the reign of Henry the 
Third, informs us, that u husband and wife are 88 one per- ..., 
son, because they are one flesh and blood." 1 Littleton, 
whose sayings are of such high authority, tells ns repea~ 
edly, '' that the husband and the wife are but one person 
in the law." 1 

In pursuance of this principle, a crim~, except trei\Son 
and murder,8 oommitted by the husband and wife, shall be 
charged against him solely; because the law will suppose 
that she acted under his influence or coercion. In pur
suance of the same principle, a husband and wi'fe cannot 
be witnesses for or against one another : if they were per
mitted to give testimony for one another, one maxim of 
the law would be violated-No one can be a witness in 
his own ca.UBe: if they were permitted to give testimony 
against one another, another maxim of the law would be 
violated-No one is obliged to accuse himself. 

But, as has before been intimated, whenever urgent 
emergencies arise; whenever any outrage is threatened or 
committed against the pe8Ce or safety of society, as well 
as against the renned rules of the conjugal union; the law 
will interpose its authority, and, though it will not order, 
because it cannot enforce its orders fo1· observing the la~ 
ter, it will order, because it can enforce its orders for 
preserving the former. 

The refined delicacy of the maxim-that husband and 
wife are con11idered 1\S one person by our law-appears 
now in a beautiful and striking point of view. The rights, 
the enjoyments, the obligation.s, and the felicities of the · 

llJna. 187, b. 1 S. 108, 281. •1 Bl. Com. m 
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matrimonial state are so far removed from her protection 
or redress, that she will not appear a.s an arbitress ; but, 
like a candid and benevolent neighbor, will presume, for 
she wishes, all to be well. 

To the other rights and to the other duties of a mal'
riage life, we must extend the observations w=..ich we 
ha.v~ already applied to one of them. Reliance must be 
plneed on that honor, which is the inseparable friend and 
companion of virtue. 

I have spoken conceming those consequences of mar
riage, which relate to the persons of the husband and wife: 
the consequences which relate to their property, will be 
fully considered under the second great division of my 
system : you observe, that I carefully avoid the blending 
of the two divisions. 

By that event which closes the scene of all sublunary 
enjoyments, marriage is dissolved: it may be dissolved 
sooner-by divorce. 

To the law of England, two kinds of divorce are known 
-a divorce from the bed and the tl\ble-and a divorce 
from the chains- the metaphor is proper on this occasion 
-a divorce from the chains of matrimony. The propriety 
of the first kind, I am, I confess, at a loss to explain : that 
of the second kind is frequently obviou11. When, as we 
have seen, the impression of happiness must be obliterated 
from every succeeding part of the conjugal history, why 
should any more blackened pages be added to the inauspi
cious volume? But of causes which are slight or trivial, 
a divorce should, by no means, be permitted to be the 
effect. When divorces can be summoned to the aid of 
levity, of vanity, or of avarice, a state of matTiage becomes 
frequently a state of war or stratagem; still mot-e fre
quently, a state of premeditated fmd active preparation for 
successful stratagems and war. Such was the case in an
cient Rome. "Passion, interest or caprice,'' says the Hi!-
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torian of her falling state, 64 suggested daily motives for 
the dissolution of marriage ; a word, a sign, a message, 
the mandate of a freeman declared the separation ; the 
most tender of human connections was degraded to a tran
sient society of profit or plea.su1-e." 1 

- Sle Bunt octo mariti 
Qu!Dque per autumnos. 

Ju~. Bat. VL ~. 

Non eomulum numero, ted maritonun annoeauoe eomputant. 
Ben. ile. Btm~ UL 16. 

Both these remarks are levelled particularly at the female 
sex: but who drew the picture, in which the lion was in
juliously represented? 

Cicero, after having said, as we have seen, "prima so
cietas in ipso conjngio est," adds, "proxima in liberia.'' 
I consider, in the next place, the relation of parent and 
child. 

The transition is, indeed, a natural one. The senti
ments of parental atlection are generally warm and tender, 
in proportion to those of conjugal love. The sentiments 
of filial duty are generally sincere and respectful, in pro
portion to those .of parental atlection. 

It is the duty of parents to maintain their children d&
cently, and according to their circumstances ; to protect 
them according to the dictates of prudence ; and to edu
cate them according to the suggestions of a judicious and 
zealous regard for their nsefulne!IS, their respectability, 
and their happiness. 

The fonnidable power of a Roman father is unknown to 
the common law. But it vests in the parent such author
ity as is conducive to the advantage of the child. When 
it hi necessl\l'Y-and a · real necessity exists much more 
:ra.rely than is often imagined~ moderate chastening may 

1 8 Gibbon, 6i. 
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be administered ; but every milder mea118 should be pre
viously used. Part of his authority he may delegate to 
the person intrust6d with his child's education: 1 that per
son acta then in the place, and be ought to act with the 
disposition, of a pal'ent. The legal power of a father 
ceases, when the child attains the age of twenty-one years. 

But,-for we now turn to the duties of children-as 
obedience and subjection to their parents ar•e due from 
them during their minority ; honor and reverence are nat
urally and justly expected from them ever .afterwards. If 
it become necessary, the child should, according to his 
circumstances, maintain the parent : 'tis but a natural and 
grateful return for the maintenance, which the parent bas 
given to the child. 

The decent reserve which the common law has shown, 
with regard to the relation between parent and child, 
should be admired, and may be accounted for on the same 
principles, which were observed under the relation of hus
band and wife. The civil law interposed in the nice feel
ings and tender transactions of both relations, with a rude 
and indelicate management. In that law, we find an 
enumeration. of foUI·teen different reasons, for which a 
father may disinherit his child. Would it not have been 
much more natural, to have left. as the common law hA.B 
left, this subject to the decision of that judge, which hold 
ita tribunal in every parent's breast? 

But, here as on f01mer occasions, I refer the questions 
of property-and 'there are very important ones-arising 
from this 1·elation, to the full discussion, which will be 
given under the second division of my system. 

A bastard is one who is born out of lawful miUTiage. 
By law, he is considered quaBi nulliu. filim. But surely 
it is the natural duty of his parents tQ maintain, to pro
tect, and to educate him. 

, 1 Bl. Com. 468. 
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The rules which govern the relation between a father 
&Q.d his child. govern, but in an inferior degree, and for a 
shorter time, that relation, which is sul:stituted in the 
place of the other, between a guardian and his ward. On 
this subject, therefore, it will not be nece&sl\ry to descend 
into particulars. 

I come now to examine the relation between a m88ter 
and his servants. 

Slavery, or an absolute and unlimited power, in the mas
ter, over the life and fortune of the slave, is unauthorized 
by the common law. Indeed, it is repugnant to the prin
ciples of natural law, that su~h a state should subsist in 
any social system. The rea.sons, which we sometimes see 
assigned for the origin and the continuance of slavery, ap
pear, when examined to the bottom, to be built upon a 
false foundation. In the enjoyment of their persons and 
of their property, the common law protects all. With re
gard, however, to any right, which one man may have ac-
quired to the personal service of another, the case is very 
different. This right the common law willsupport.t He, 
to whose service this right is acquired, is only in the same 
state of subjection, to which every servant and apprentice 
is obliged, and finds it his interest, to submit . 

. The contract between a master and a servant arises 
upon the hiring. If a servf\Dt is retained generally, with
out expressing any limited time, the law will construe it 
to be for a year: 2 the reasonable foundation of this rule. 
is, that, through the revolutions of the seRSons, equality 
shall be preserved in the contract; that the master shall 
not have it in his power to dismiss the servant when tllere 
is little work to be done; nor the servant have it in his 
power to depart when there is much. · The contract, how
ever, may be made for any term longer or shorter than a 

l 1 Bl. Com. 428, 421t , 1 Ina. 42 b. 
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year.t H, during the term of the contract, the servant 
become sick, this is a condition incident to human· 
ity. In his sickness, the master is bound to take care of 
him, and provide for him ; nor can a deduction of wage8 
be made for the time, during which he is detained from 
service.2 

If a servant marry, the marriage dissolves not the con~ 
tract to serve: a if, without any reasonable cause, he de
part from his service, within the term, for which he is 
retained ; he can recover no wages.' A contract for sel'" 
vice is, on both sides, personal, and is discharged by the 
death of either of the parties.6 This is the rule at the 
common law. 

A master, we are told, may justify an assault in defence 
of his servant; and a servant, in defence of his master; 
the former, because he has an interest in the service of the 
ll\tter ; the lAtter, because the defence of the former is con
sidered 1\S part of the consideration, for which wages are 
stipulated and received.4 The law is unquestionably so 
as is here stated : the reasons assigned for it, I am inclined 
to believe, are founded on principles much too narrow. 
The defence of one's own person is a part of the law of self
preservation. The defence of the person of another is, I 
think, a part of the law of humanity. This point, how· 
ever, which is of a very general importance to the peace 
and security of society, will merit an investigation in an
other place. 

The common law, retaining the refined delicacy which 
we have observed oftener than once, will not, without 
strong necessity, inspect or interpose in the interior 
government of a family. Thl\t sufficient authority, how
ever, may exist to preserve order in the domestic depart
ment-a department of mighty moment to human bappi-

t 1 Bl. Com. 4.25. 1 2 Bnrr. 948. • F . .N. B. 168. 
'Wood, w. 61. • Str. 1267, Wood, Ina. 6~. ' 1 Bl, Com. 4jQ, 
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nes&-the law invests the master with a power to correct, 
but mode:t:ately, his servant or apprentice, fo1· negligence 
or for other misbehavior. We have seen that'' sine im· 
pet-io, nulla domus stare potest." 1 Besides; in the regu
lation which the law has drawn concerning an atrocioll8 
outrage, in which she found it necessary to interpose, she 
has with a pencil exquisitely fine, but whose strokes can 
be traced by a discerning eye, marked a line of general di
rection for the relative rights and duties of a master and 
servant. From the latter to the former, she expressly re
quires a species, though an inferior species, of allegiance: 
from the former to the latte1·, she, by a necessary conse
quence, strongly inculcates a species, though an inferior 
species, of protection. These remarks will receive illus
tration, when the crim~ of petty treason shall come under 
our view. 

Apprentices are a species of servants. They are usually 
bound for a term of years, to serve and to be instructed 
by their ma.sters in their profession or trade. 

Persons under the age of twenty-one years cannot, by 
the common law, bind themselves apprentices, in such a 
manoel' as to become liable to an action for departing fl·om 
their service, Ol' for other breaches of their indentures. 
For this reason, it is necessary that the parent, gua.rdiA.n, 
or some friend of the apprentice be bound for the faithful 
disch1\rge of his duty.2 But it is not every minor, who 
has such connections, willing to be bound for him. 

By the custom of LOndon, an infant, unmarried and 
above the age of fourteen years, may bind himself appren
tice to a freeman of London; and the covenants in the in· 
denture of apprenticeship shall be ns valid, as if the n.p
prentice bad been of full age.8 The spirit of this custom 
has been adopted and enlarged by the legislature of Penn
sylvania. A minor, bound an apprentice with the assent 

1 Clc. de leg. 1, 3. 1 8 Bac. 647. 1 ld. M7. 
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of the parent, the guardian, or the next friend, or with the 
assent of the overseers of the poor, and approbation ofany 
two justices, is bound as fully as if of age at the time of 
making the indentures. But an apprenticeship under thia 
very excellent law must expire, in the oaae of a male, at 
twenty-one, in the case of a female, at eighteen yea.m of 
age.1 

To qualify one for the skilful and successful exercise of 
a trade or profession, an apprenticeship is certainly use
ful ; but, by the common law, it is not necessary. It was 
resolved, a.s we are informed in one of the reperts of my 
Lotd Coke, that, at the common law, no man can be pro
hibited fl'Om exercising his industry in any lawful occu-

. pation ; for the law hates idleness, the mother of all evil, 
and especially in young men, who, in their youth, which 
is their seed time, ought to learn lawful trades and sciences, 
which are profitable to the commonwealth, and of which 
they themselves may reap the harvest in their future 
years. Besides ; the common law abbot'S all monopolies, 
which forbid any from working in any lawful trade. If 
he who undertakes to work is unskilful, his ignorance is 
his sufficient punishment; for" quilibetqwerit in qualibet 
arte peritos ; '' a.nd if, in performing his work, he injures 
his employer, the law has provided a.n action to recover 
damages for the injury done.2 To every monopoly, we 
are told by the same book in another place,a there are 
three inseparable incidents against the commonwealth. 
1. The price of the commodity is raised. 2. The quality 
of the commodity is debased. 8. Those who fo11nerly 
maintained themselves and their families by the same pro
fession or trade, are impoverished, and reduced to a Btste 
of beggary and idleness. 

Besides apprentices, and those to whom the name of 
eervant is appropriated in the language of common life, 

1 1 Lawa Penn. 640, a. t . 11 Rep. M b., M. • Id. 86 b. 
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the relation of servant is extended, by tbe language and by 
many of the rules of the lnw, to othet'S in a superior min~ 
isterial capacity- to hail~, to stewat-ds, to agents, to 
factors, to attorney&, and to the masters of vesaels con
sidered in their relation to the owne.rs of them.1 

Of many acts of the servant, the master is entitled to 
receive the advantage: of JD&DY others, he is obliged to 
suffer or to compensate for the. injury. In each series of 
cases- it would be, here, improper to attempt an enumera
tion of particulars-In each series of cases, the principle i.e 
the same. Whatever is done by the servant, in the usual 
course of his business, is presumed, and fairly presumed, 
to be done by the co.mmand, or the authority, tacit or ex
press, of the master i whatever is done by the master's 
command, is considered, and justly considered, as done by 
the ma&ter in person: "Qui facit per alium, facit per 
ae." 

Thus much concerning the relation between master and 
servant : and thus much concerning the component parts 
of that important and respectabJe, though small and some
times neglected establishment, which is denominated a 
family. "Id autem est "---says Cicero,~ in the fine and 
just passage already cited oftener than once-" id autem 
est principium ~rbis, et quMi seminarium reipublicm... It 
is the principle of the community; it is that seminary, on 
which the commonwealth, for ita manners as well as for 
its numbers, must ultimately depend. Aa ita establish
ment is the source, so its happiness is the end, of every 
institution of government, which is wise and good. 

ln the introduction to my lectures 8 I told my hearers, 
that "public law and public government were not made 
for themselves; " but that "they were made for som&
thing better; " that " I meant society; '' that 64 I meant 
particularly domestic society." Perhaps, it was then 

13 Bac. 644. • De Otr.l. t, e. 17. • Vol 1, p. ao. 
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thought, by some, .that all this was introduced merely for 
the sake of an encomium- but, by the way, au encomium 
severely just-with which it was accompanied. In the 
1-egular cow'Se of my system, the sentiment has now under
gone a scrutinizing analysis in the most minute detail. I 
can appE»Il to such, if any such, who thought otherwise 
then-1 can appeal to all, who have formed their opinion 
now, whether the sentiment, in all its parts, and in all its 
objects too, is not founded in sound politics and genuine 
philosophy. 

In digesting a system of English law a little more than 
a century ago, it would have been necessary to notice and 
explain another domestic relation-not, indeed, founded 
in nature-that of lord and villain. Of the feudal city, 
however, we can still recollect the exterior battlements 
and towers, cumbrous, but disproportioned and insecure, 
and the interior buildings and halls, spacious, but com
fortless and inconvenient. In ruins it now lies. With 
sentiments very different from those of regret, we can 
exclaim. over it-juit aervitm.1 

I have now done with considering the peculiar relations 
of man in a state of society, independent of civil govern
ment. But in that state, as he bears peculiar relations to 
some, so be beat'S a gene1-al relation to all. From that 
general relation, rights and duties result. His rights are, 
to receive the fulfilment of the engagements which are 
made to him, and to be b-ee from injury to his peculiar 
.relations, to his property, to his character, to his liberty, 
to his person. His duties are, to fulfil the engagements, 
which he hM made; and to do no injury, in the same 
extensive meaning, in which he would wish and has a 
right to suffer none. 

In a fonner lecture,2 when I delineated at large the 
principles and the character of the social man, these rights 

J hl~ Dlum. 1 Vol 1, p. 261. 268. 
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and duties received their illustration, o.nd were shown to 
be laid deeply in the human fmme. To your recollection 
of what was then said, I beg leave to refer you. These 
rights and duties are indeed, as h88 been oooerved, great 
pillars on which chiefly rest the criminal and the civil 
codes of the municipal law. It would surely be prepos
tex·ous to undermine their foundation, with n view to give 
strength or stability to what they suppox·t-to unfix what 
rests on the immovable basis of nature, and to place it on 
the tottering institutions of man. 

I here close my examination into those natural rights, 
which, in my humble opinion, it is the business of civil 
government to protect, and not to subvert, and the exercise 
of which it is the duty of civil government to enlarge, and 
not to t-estrain. I go fRrther; and now proceed to show, 
that in peculiar instances, in which those rights can receive 
neither protection nor reparation from civil government, 
they are, notwithstanding its institution, entitled still to 
that defence, and to those methods of recovery, wbioh are 
justified and demanded in a state of nature. 

The defence of one's self, justly called the primary law 
of natut'e,t is not, nor can it be abrogated by any regulation 
of municipal law.~ This principle of defence is not con
fined merely to the person ; it extends to the liberty and 
the property of a man: it is not confined merely to his 
own person; it extends to the persons of all those, to whom 
he bears a peculiar relation-of his \vife, of bis parent, of 

1 Est lgltur, judices, hii!C non ecrlpta, eed nata lex ; quam non dedlc
huus, ac:eeplmus, leglmus ; venun ex natlJra Ipsa arrlpuimus, hauslmus, 
expreulmaa ; ad quam non doctl, Jed facti, non lnetltuti, eed lmbutl 
aqmus ; ut al VIta noetra In allqWLII IJU!ldlas, sl In vim, el ln tela aut 
latronum aut luhnlcorum lncldlsset, omnl.ll honest& ratio easet expe
diend~e salutls : silent enim leges Inter arm&; nee ae expectar1 jubent, 
camel qui e:tpectare vellt, ante lnjuata pam& liWlda aU, qti&Dl j'Qita 
repetenda. Clv. pro Hll. 

t 8 Bl. Com. 4. 
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his child, of his master, of his servant: 1 nay, it extends to 
the person of everj one, who is in danger ; 2 perhaps, to the 
liberty of every one, whose liberty is unjustly and fol'Cibly 
attacked. It becomes humanity as well as justice. 

The particular occasions on which the defensive principle 
may be exercised, and the degrees to which the exercise 
of it may be ~uried, will appear in subsequent parta of my 
lectures : for instead of being disavowed, it ia expressly 
recognized by our municipal institutions. 

As a man ia justified in defending, so he is justified in 
retaking, his property, or his peculiar relations, when from 
him they are unjustly taken and detained. When and 
how this recaption may be made, will also appe&r in the 
proper places. For thilt redress, dictated by natu.re, is 
also recognized by municipal law. 

Under the same description, the right of abating or 
removing nuisances may, in many instances, be classed. 

This long investigation concerning natural righta and 
natural remedies, I conclude by answering the question, 
with which I introduced it: man does not exist for the 
sake of government, but government is instituted for the 
sake of man. The course of it baa naturally led me to con
sider a number of interesting subjects, in a view somewhat 
different, perhaps, from that, in which w~ see them con. 
sidered in some of our law books; but in a view perfectly 
consonant to the soundest rules and principles of our law. 

114. •1 & ... 181. 



PART III. 

CHAPTER I. 

OF THE NATURE OJI' CRDIE8 ; AND THE NECESSITY AND 

PROPORTION OF PmriB!DfENT8. 

II.rrHERro, we have considered the rights of men, of 
citizens, of public officers, and of public bodies: we must 
now tum our eyes to objecbJ leM pleasing-the violl\tions 
of those rights must be brought under our view. Man is 
sometimes unjust : sometimes he is even criminal: injuries 
and crimes .must, therefore, find their place in every legal 
system, calculated for man. One consolatory 1:eftection, 
however, will greatly support us in our progress through 
this uninviting part of our journey : we shall be richly 
compenSI\~d when we reach it.s conclusion. The end of 
c_rimin&l jurisprudence is the prevention of .~t:\mes. 

-:What is i\n injury?-What is a crime ?·-What is repanv 
tion ?-What is punishment ?-These are questions, which 
ought to be considered in a separate, and also in a con
nected, point of view. At some times, they have been too 
much blended. In some instances, the injury and tl•e 
reparation have been lost in the crime and the punishment. 
In other instances, the crime i\nd the punishment have, with 
equal impropriety, been sunk in the reparation and injury. 
At other time&, they h.a.ve been kept too much apart. The 

887 
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crime bas been considered as altogether unconnected with 
the injury, and the punishment as altogether unconnected 
with reparation. In other instances, the repal'ation only 
has been 1-egarded, and no attention has been given to the 
punishment: the injury only has been calculated ; but no 
computation bas been mnde concerning the crime. 

An injury is a loss arising to an individual, from the 
violation or infringement of his right. 

A reparation is that, which compensates for the loss 
sustained by an injury. 

A crime is an injury, so atrocious in its nature, or so 
dangerous in its exRmple, that, besides the loss which it 
occasions to the individual who suffers by it, it affects, in 
its immediate operation or in its consequences, the interest, 
the peace, the dignity, or the security of the public. 
Offences and misdemeanors denote inferior crimes. 

A punishment is the infliction of thf\t evil, superadded 
to the reparation, which the crime, superadded to the injury, 
renders necessary, for the purposes of a wise aud good 
administration of government. 

Concerning an injury Md a reparation, and the measures 
by which each of them ought to be estimated, it will not 
be neceS88ry to say much; because, with rega.rd to them, 
much confusion or mistake has not been introduced into 
the theory or practice of the law. 

Concerning crimes and punishments, nndconcerningthe 
relation between a crime and nn injury, and between punish· 
ment and reparation, the case is widely different indeed. 
On those subjects, an endless confusion has prevailed, and 
mistakes innumerable have been committed. On those 
subjects, therefore, it will be prope1· to be full; and it will 
certainly be attempted-! promise not success in the attempt 
-to be both accurate and perspicuous. 

From an inattention or a disregard to the great principle 
-that government was made for the sake of man, aome 
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YriteJS have been led to consider crimes, in their origin 
and natut·e as well as in their degrees and effects, as dif
ferent from injuries; and have, consequently, taught, that 
without any injury to an individual, a crime might be 
~ommitted against the government. SnpJl986, says one of 
the lea.rned commentators ou Grotius, that one has done 
neither wrong nor injury to any · individual, yet if he has 
~ommitted something which the law has prohibited, it is a 
crime, which demands reparation ; because the right of the 
superior is violated, and because an injury is offered to 
the dignity of his character.! How naturally one mistake 
leads to another! A mistake in legislation produces one 
in criminal jurisprudence. A law which prohibits what is 
neither a wrong nor an injury to any one I What name does 
it deserve? We have seenll that a. law which is merely 
harmless without being tyrannical, is itself a harm ; and 
:should be removed. 

But this doctrine is unsupported by sound legal principle. 
Every crime includes an injury: every offence is also a 
private wrong: it affects the public, but it affects the 
individual likewise. It is true indeed, that, in very gross 
injuries, we seldom hear of any satisfaction being awarded " 
tO the individual, for reasons, the propriety of which will, 
by and by, be examined. But in offences of an inferior 
nature, the distinction, and, at the same .time, the con-
nection between the crime and the injury is most accurately 
marked and preserved. For a battery, he who commits it 
may be indicted. Violence against the person of an 
individual is a disturbance of the public peace. On this 
disturbance punishment may be inflicted. But in the 
erime and the punishment, the injury ~not sunk, nor is 
the reparation lost. The party who has suffered the vio-
lence may bring his action against the party who has com-

1 ! War. Bib. 16. 
2j 

• Ante, vol. 2, p. 287. 
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mitted it: and recover in damages a satisfaction for the 
lot~s which has been sustained. 

. The doctrine, that a crime may be committed again11t the 
public, without any injury being done-to an individual, is 
Wf little consonant to the hi11tory, ati it is to the principles 
of criminal jurisprudence. Among the Saxons, 1\8 we are 
informed by Mr. Selden, the most ancient way of proceed
iug, in criminal caOBes, was by an appeal of the party com
plaining. But afterwards, in cases which concerned damage .. 
injury, or violence done to the body of a man or to bis 
~tate, the king-who represented the 11ublic-was found 
to be therein prejudiced, beside t.he pr~:>judice done imme
diately to the subject: and upon this ground, a way wa& 

found out to punish the offender by indictment, beside the 
satisfaction done to the party wronged.l 

In the very earlyperiod8 of society, those actions, even the 
most atrocious, which now are viewed and prosecuted R8 

solely crimes against the state, were considered and re
sented merely as private injuries. l{l those ages, tJ1e con
ceptions of men were too crude to con!lider an injury done 
to an individual, 1\::1 a crime committed against the public ~ 

they viewed it only M a prejudice ".l the party, or the re
.lations of the party, who were immediately affected. The 
privilege of resenting private injuries, in the opinion of 1\ 

..,·cry ingenious writer on the history of the criminal lllw s 
was that private right which was the latest of being sur
rendered to ~ociety. An improvement in government, 8() 

opposite to a strong propensity of human nature, could not 
have been iustuntaneous. The progressive step~~ leading 
to its completion were ~low and almost imperceptible. 

Ooincideut, i r~ a very considemble degree, with these 
sentiments l\lld observations, is a part of the law and prac
tice of Eugl1md, which at this moment suh!i::;ts in its full 
force-r mean the law and practice concerning appeals. 

1 Bac. on Go,., 53. • Kalma, Blat. L. Tr. 19, 90. -
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particularly appe~~ols Qf death. A~ appeal is the party'~ 
private actio~ seeking satiB{act.ion for the injury done 
him ; and at the same time, p~uting for the crown in 
respect of the offence against the public. On an appeal, 
the benign prerogatiYe of mercy cannot be exercised; fJe, 
cause, saith the law,1 the plaintiff has an interest in the 
judgment. · This interest, however, may be released ; and 
the release will be a bar to the proceedings on an appeal. 

These observations, drawn froJllSO many separate source3 
combine in the resnlt, that a crime against the public has 
its foundation in an injury against an individual. We 
shall see, in the progress of our investigation, that as, in 

· the rude ages of society, the crime was too much over· 
looked ; so, in times more refined, there has been a disposi
tion, too strong, to overlook the injmy. 

Concerni.ng the standard, by which crimes Khould be 
measured in municipal law, there has been much diversity 
of sentiment among writers, even the wisest and most en
lightened. The law of nature, it is admitted on all hands, 
n1eaaures crimes by the intentions, and not by the event. 
Should a standard, different from that which has been es
tablished by unerring wisdom, be adopted by uninformed 
man '? Should not that rule, which is ol.JMerved by the 
law divine, be observed, in humble imitation, by laws 
which are human? It is said, not; and it ili said, that 
this ditlere~ce muSt be accountt!d for by those 11eculiar at
tributes of the ilivine nature, which distinguish the dis
pensations of :Jupreme wisdom from the proceeding'lt of 
human tribunals. A being wh06e all-eeeing eye observe.~ 
the inm06t recesses of the heart, and wb06e outstretched 
arm no flight or stratagem can elude or esca.pe---5uch a. 
being may consider and may punish every crime in exact 
proportion to the quantity of .intrinsic guilt, which is 
contained in it. But with those to whom the trnat and 

1() Rep. 506. 
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authority of human government is committed, the ease ia 
greatly di1ferent. Their power and their lmowledge are 
limited by many imperfections : speed may remove, arti
fice may cover the object of punishment from their view 
or their grasp : by them, therefore, crimes must be con
sidered in proportion to the ease and security with which 
they are committed or concealed, and not in strict pl'Oportion 
to their degrees of inherent criminality. Such, or nearly 
such, seem to be the sentiments of Mr. Paley.1 

The Marquis of Beccaria goes further : he thinks him-

\ 
self authorized to assert, that crimes are to be measured 
only by the injury done to society. They err, therefore, 
says be, who imagine that a crime is greater or less accord-
ing to the intention of the person by whom it is committed ; 
for this will depend on the actual impression of objects on 
the senses, and on the previous disposition of the mind; 
and both of these will vary in different pe!"80D8, and even 
in the same person at different time~ according to the 
succession of ideas, passions, and circumstances. Upon 
that system, it would be necesaary to fonn, not only a par· 
ticular code for every individual, but a new penal law 
for every crime. Men with the best intentiona, do the 
greatest injury, and with the worst, the moet essential 
services to society. That crimes are to be estimated by 
the injury done to society, adds be, is one of those palp
able truths, which, though evident to the meanest capacity~ 
yet, by a combination of circumstances, are known only 
to a few thinking men, in every nation and in every age.1 

Sir William Blackstone, in one part of his Commentari~ 
seems to adopt these sentiments. All crimes, says he, are 
to be estimated according to the mischiefs which they pro
duce in civil society.8 

Mr. Eden, in one part of his book on the principles of 
penal law, tells u.s, agreeably to the same sentiments, 

1 2' Paley, 291, 292. 2 Bac. e. 7, 8. '4 Bl. Com. 41. 
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t.ba~ crimes are of temporal creation, and to be estimated 
in proportion to their pernicious effects on society : 1 in 
another part, he says, that, in some c8868, it is necessary 
to punish the offence without any research into its motive • 
and that, in every case, it is impracticable for lawgivers to 
aesume the divine attribute of ~mimadverting upon the 
fact, only according to the internal malice of the inten
tion: 2 in a third place, however, be expre88es himself in 
the fo~owing manner : " It is true, that crimes are to be 
estimated, in some degree, by the actual mischief done to 
society; because the internal malignity of mankind is not 
within the cognizance of human tribunals. But if this 
position were received in ~ts fullest latitude, it would 
prove too much ; it would prove that every 1\Ct of 
homicide is equally criminal; and that the intention 
is, in no case, to be conBidered : " 3 in a fourth place, he 
considers its flagitiousness as the standard, by which a 
orime should be mea.sured ; and informs us, that, by it~ 
flagitiousness, he means its abstract nature and turpitude, 
in proportion to which, the criminal should be considered 
a.s more or 1688 dangerous to 1100iety : t in a fifth place, he 
intimares the same sentiment, that, "the malignity of the 
fact is the true measure of the crime." 5 

Is it not shoekiog to reason, saya Mr. Dagge, and de
structive of virtue, to contend, that the ill consequence of , 
an act is more to be considered than ita imm~n-ality ? To I 
disregard a crime, however heinous, because it mRy be 
supposed not to have a bad effect on socie.ty ; and t.o pun- . 
ish slight offences severely, because they tend more im
mediately to disturb the public peace, is to sacrifice moral 
equity to political expediency. But, in faet, there is no 
real necessity for making such a sacrifice. I£ we would 
effectually provide for the la.'4ting peace of society, we 

'Eden,~. 
• Eden. 12. • ld. 8. 

s ld. 12 . 
• ld. 10. 
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should first regard private offences. which are the sources 
of public crimes. The subtle distinctions, which casuists 
make between moral and political delinquencies, are offen
sive to common sense.1 

Concerning the standard by which punishmeut8 should 
be measured iu municipal law, there has been, as might be 
expected, as much diversity of sentiment, as concerning 
the standard for the measure of crimes. · 

Public utility, says Mr. Eden, is the measure of human 
punishments ; and that utility is proportioned to the 
efficacy of the example. 

Liberty, says Montesquieu,3 is in its highest perfection, 
when c:rimina.l laws derive each punishment from the 
particular nature of the crime. Then the punishment does 
not flow from tJ1e capriciousness of the legislator, but from 
the very nature of the thing ; and man uses no violence to 
man. 

Among crimes of different natures, says Sh· William 
Blackstone, those should be most severely punished, which 
are most destructive to the public safety and happiness: 
and, among crimes of an equal ma.lignity, those, which a 
iuan l1as the most frequent and easy opportunities of 
committing, which cannot be so easily guarded against as 
otbem ; and which, therefore, the offender bas the greatest 
inducement to commit.a 

Much to the same purpose are the expressions of Mr. 
Paley-the punishment should be in a proportion com
pounded of the mischief ·of the crime, and the ease with 
which it is executed.• 

The end of human punishment, says Mr. Paley, in an
·other place, should .regulate the measure of its severity.' 
To the propriety of this rule every one will subscribe; but 

I 1 Dag. 881), MS. t Eden, 161. 1 Sp. L. b. 12, c. 4. 
• 4 Bl. Com. 16. • 2 Paley, 200. • Id. 287. 
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it throws us ~k upon another, concerning which there ia 
an equal variety and opposition of sentiment.. 

Criminals, ~p Plato in llis book concerning laws, 
are punished, not because they have offended, for what 
is done can never be undone, but that they may. not 
oftend.l 

The v.ery learned Mr. Selden obje~tB to this. doctrine~ 
and says, that the antecedent crime is the essence of 
punishment. I 

The amendment of the criminal js assigned by some aa 
the end of punishment. To put it out of his power to do 
future mischief, itJ the end proposed by others. To deter 
from the imitation of his example, is that proposed by a 
third class of writers. Reparation to the injured, is an end 
recommended by a fourth class. 

Almoet all agree, that between crimes and punishments 
there ought to be a proportion : but bow can this propor
tion be ·fixed among thoee, who are so much at variance 
with regard to t.be measure of the objecta, between which 
it confessedly ought to subsist. 

If there is .so much diversity and contrariety of opinion 
respecting the principles, how much greater diversity ami 
contrariety of conduct may we expect to find with regard 
to the execution, of the criminal law. Nay, bow often 
ahall we find tho8e rules violated in its practice, the pro
priety of which is agreed in its theory. 

The theory of criminal law baa not, till lately, been a 
aubject of much attention or investigation. The Marquis ~ ·· 
of Beccaria led the way. His performance derives much 
importance from the sentiments and principles, which it 
eontaina: it deriv~ perhaps, more from those, which its 
appearance has excited in others. It induced several of 
the moet celebra~ literati in Europe to think upon the 
.su~ject. The science, however, is, as yet, but in a weak 

s 1 Da&· jOO, Edeo, 6. t 1 Dag. 20S. 
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and infantine state. To convince you that it is so, I ueed 
only refer you to the unsatisfactory, nay, the contradictory 
~:~entimenta, of which I have given you an Recount, with 
regard to the two great heads of crimes and punishments. 
That account baa been extracted from the most celebrated 
writers ou the subject--from writers, indeed, who, on any 
subject, would deserve celebrity. 

To give you a history of the practice of criminal law 
would be a task, not difficult, becaUt:le the materials are 
very copioUt:l; but it would be vety disgusting both to you 
and to me. I draw the character of this practice from one, 
who appears to have a head and a heart well qualified to 
feel and w judge upon the subject-1 mean the Author of 
the ptinciples o[ penal law. "The perusal of the fil'st 
volume of the English State Triala," l, says he, " is a most 
disgustful drudgery." "The proceedings of our criminal 
courts at this era ''-meaning that which preceded the 
revolution-" are so disgraceful, not only to the nation, 
hut to human nature, that, 88 they cannot be disbelieved, I 

. wish them to be buried in oblivion. From oblivion, it is 
neither my duty nor inclilll\tion to rescue thelll.''-No; 
nor w rescue from oblivion the proceedings of other ages 
and of other countries, equl\lly disgraceful and disgUBtful. 
I recite only a single iDBtance. 

Mr. Pope, in hitl picturesque and interesting retrospec\ 
of the barbarous reigns of tl1e Conqueror sud his son, asks. 
alluding to the laws of the forests-

What wonder then, if bl',ast or subject Rlaln 
Were equal crimes In a despotic re.lgn 'l 
Both, doom'd alike, Cor sportive tyrants bled, 
But while the subject 11tarv·d, the beast wu fed.1 

Many, I dare say, have considered this as ·a fine fanciful 
description of the Poot. It bas, however, been exceeded 
by the stTict severity of fact. We are, in the Life of Mr. 

lEden, 1~. t Wlndtor ForesL 
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Turgot, told in plain and sober proee, that so rigoroWl were 
the forest laws of France even so lately, that a peasant~ 
charged with having killed a wild boar, alleged M an 
alleviation of the charge, that be thought it was a man.I 

fn these lectures, [ have had frequent occasion to 
observe and to regret the imperfection and the impro
"priety, which are seen too plainly in the civil codes and 
institution~ of Europe : it is the remark-jt is the ju8t 
remark of Sir William Blackstone, that," in every country 
of Europe, the criminal law is more rude and imperfect 
than the civil."' Instead of being, as it ought to be, an 
emanation . from the law of natu1-e and morality; it ha~J 
too often been avowedly and systematically the reverse. 
It bas been a combination of the strong against the weak~ 
of the rich against the poor, of pride and interest against 
justice and humanity. Unfortunate, indeed, it is, that 
this has been the ca.t~e; for we may truly say, that on the 
excellence of the criminal law, the liberty and the happi
ness of the people chiefly depend. 

By ·this time, you see very clearly, that I was w6ll 
warranted to announce, even in the summa.ry of my 
system, that the criminal law greatly needs r;efonnation. 
I added-In the United States, the ,;eeds of refonnatioll 
are sown. Those seeds, aud the tender plants which from 
some of them are now beginning to spring, let it be our 
care to discover and to cultivate. From those weed:!. 
luxuriant and strong, with which they are still inter
mingled, and by which, if they continue so, they will 
indubitably be choked, .let it be our business industri
ously to separate them. From those beasts. of the forest. 
by whom, if left unguarded, they will unquestionably be 
devoured, let it be our effort vigorously to defend them. 

In the fields of the common law, which, for ages past. 
llave lain waste and neglected, some of those seeds and 

1 Pri. Lect. 29'7. 1 
' Bl. Com, S. 
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planbi will, on an accur'l\te inquiry, be fonnd. In the 
gardens of the American constitutions, others, aud the 
most choice of them, have been sown - ~;~ond planted by 
liberal handt~. 

The genel'ical term used immemmially by the common 
law, to denote a crime, is felony. True indeed it .is, that 
the idea of felony is uow vru·y generally and very strongly' 
oonnected with capital puni8hmeut; 110 generally and so 

strongly~ that if an act of parliament denominates any 
.new offence a. felony, the legal inference drawn from it is, 
that the offender sha.ll be punished for it capitally. But 
this inference, -whatever legal authority it may now have 
acquired, is by no means entitled to the merit of critical 
accuracy. At this moment, every felony does not; in 
England, receive a punishment wbitfu is capital : petit
larceny is a felony. At this moment, one felony escapes 
in England, as it must in a.ll other countries, every degree 
()f punishment tha.t is human : suicide is a felony. At 
the common law, few felonies, indeed, were punished with 
(leath. 

Trea.-Jon iK now considered, botlJ in lega.l and in ver
na.cular language, as a species of crime distinct from that 
of felony; but originally it was not so considered. "In 
ancient time," says my Lord Coke,1 "every treason was 
eomprehended under the name of felony.'' Indeed it was 
so, down even to the time of Edward the Third; for tbe 
famous statute of treasons., made in his reign, uses these 
expressions-" treMon or other felony." 

It will be very important to at~certain the true meaning 
of a term, employed so extensively and so long by the 
eommon law, to convey the idea of a crime. 

In order to ascertain the true meaningt it is frequently 
of importance to ascertain tl1e true etymology, of a term ; 
•nd in order to ascertain that of the term· j4lony, much 

s Sine. Hi. 
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l~med labo1· has been bestowed by juridicallexicogm-i'hci"'l 
and critics. 

Sir William Blackstone 88Sertt! that it.!i original .i8 un
doubtedly feudal; and being so, we ought to look for iLl> 
deri vatiou in the Teutonic ot· German language; and he 
prefen; that given by Sit· Htmry Spelm8oll; according to 
who1)1,jelon is taken from two northern words,fee, which 
trignifies, as all kuow, the fief, feud, or beneficiary esta.w; 
~nd lllTl, which ijignifies price or value. Felony i~;, there
fore, the same a!S pretium feudi, the consideration, for 
which a man givea~ up big fief; all we say, in common 
speech, such au act is as much as your life or estate i~; 

worth. "Ju this sense,'' ~~ays Sir William, •• it will clearly 
signify the feudal forfeiture, or act, by which an estaw i~ 
forfeited or e~;cheattl to the lord.'' 1 He mention!~ two 
other derivations, and addts--" Sir Edward Coke, all his 
manner is, has given U8 a still stranger etymology; that it 
is, "crimen animo jf.tleo perpetratum," with a bitter or 
galli11h inclination. 2 

The authority of Sir Henry Spelman, in matters of 
legal antiquity, i::J unquestionably respectable: it i.g unfor
tunate, on this a.s on many other occasions, that his GlOtr 
sary, the work llere cited, is not in my power; and, there
fore, I cannot exantine particularly what he says upon the 
aubject.3 

t-' HI. (;om. 90, 11!1. i 4 81. Com. Ill). I Jne. 391 a 
[' 'fhe eLywology of the wonl fumlelted by Blaclot.one eeema more 

stnutge tltan that. of Coke. Th~ writer bae a. Law French a.ud l..aw 
La&ln dictionary, pnbliabed in London In 1701, "Colleeted out of thfl 
beRt. Authon, by F. 0.," wb011e further Identity le unknown to him, bu~ 
the following, which lte takes from Spelman, does JJot corroborate Sir 
Wllllaru Blacktt.one. And u bot.b Coke (epelt Cooke)•&nd Spelman are 
eited, lndie&U~J« Ulat both are eonlllllt.ed, and no dl8&fP'PAlment not.iced 
would ~d to throw IO!De light upon the rlerfvation of tbP. word .a un
.dent.ood balf a eentury before Blaclutone wrote. 

•• FelOflJI, Pdonla, cu, f. 8pel. 232. L~. 54. Felony Is ao called 
eit.ber of tbe !Min word Fr.l, which Ia In English Uatl, or of the ancien' 
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Serjeant Hawkiru;, l!O noted for his painful accun~cy and 
his guarded caution, cites. in his treatise of the pleas of 
tl1e crown, both the places which are cited by the Author 
of the Commentaries. The Serjeant had probably ex
amined both ~ he follows tl1e de:~criptiou of my ·Lord Coke. 
From this, I infer oue of the two thin~-that Mr. Haw
kins either found ~Something iu the Gl088ary, whicll.pre
vented his assent to the conclusion drawn from it, or 
preferred the authority of wy Lord Coke to that of Sir 
Henry Spelman. Thus, on oue side we find Sir Henry 
Spelman aud Sir William Blackstone ; on the other, my 
Lot-d. Coke and Serjeant Hawkins. ln. each 8cale of 
authority the weight it! great; but, in both, it is equal: 
the beam of decisiou inclines at neither end. 

If an estate could be purchu.sed, instead of being for
feited, by a felony, l can easily conceive how the crime 
might be viewed as the col.l8ideration of the purchase : if 
a. fee signified a cdme, instead of signifying a fief, I can 
easily conceive how the estate might be viewed as the 
value forfeited by its commission. But the ''pretium
feudi," applied in the manner and arrangement in which 
the application is made here, appe&rS, in my humble con
ception, to be etymology inverted. ThUB stand the p~ 
priety and the authority of the derivation adopted by the 
Author of the Commentaries. 

En~li.sh won! Fell or li'iffrre, because It Is Intended to be done with a 
cruel, biL~er, tell, fteree or mischievous mind. .Signijlcat quodlibet 
capitate crimtm fr.l/eo animo P"'11etr('tum, In whlclL sense Murder Is said 
to he done fJ"' Felon lam, and In ancient tlme.t this ~rd Felonice 1V&II 

of so large an extent u It included High Treuon, and by panlonlng of 
all Felonies, H 1gb Treason wu pardoned. Cook' • 4 Rep." 

'rite pt'<'llli&r fact I~ th&t though citing both Spelman and Cote, thl• 
compill'!r di~COVfl1'8 no dltreN'nce between them, nor suggests Lhe derln.
tlon suggested by BI&Ckstone. Nor Ia the ptmlalun.l'!nt the criterion of 
crime, but the maltgnant Intent. Naturally, the crimea showing a wte.kecl 
&D.d abancloned heart 'fi"Ould be visited with a severe punl3hment.] 
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~y Lor<l Coke, when J1e refel'8 the maaning and the 
description of felony to the motive, and not to the event, 
to the disposition which pro.lucctl it, and not to the for
feiture which it incurs, cites, in the ma.J'gin, the authority 
of Glanville, the oldest l)()()k now extant in law, aiul two 
very ancient ~tatut.eli; mre made in the reign nf Henry the 
Third; tl1e othi:'r in that of his son, ~:dwaJ'(l the Fin,;t. 
With regard to Glanville, tl•ere mu11t be some numerical 
mistake in tbc margin ; for it refers us to the .fifteenth 
ch1\pter of the fourteenth hook: in that book, tliere &·e 
only eight chapters. The statutes I have examined: you 
shall judge whether they support that meaning of felony, 
for the truth of which they are cited. 

The first is the twenty-fiftb chapter of the statute of 
llarlbridge, which was made· in the fi{ty-t>econd year of 
Henry the Third. It is very short. "ln future, it shall 
not, by our justices, be adjudged murder, where it is 
found misfortune only; but it shaH take place as· to such 
as are slain by felony-int.erfectis per feloniam-and not 
otherwise." Felony is here put most obviously in a con· 
tl'88ted opposition to misfortune; jiltention to accident.l 
But what is peculiarly unfortutu\te for the etymology of 
Sir William Blackstone, a f01·feiture was incurred at that 
time, and, according to the repreheut>ible theory retained 
in England for the sake of fees and uot for tlie sake of 
justice, a forfeiture is still incurred, where a homicide hap
pens by misfortune,2 as well as where it is committed fel
oniously. If felony, therefore, ''signifies clearly,'' as he 

(1 The rule dletlnguishing ibe df!Stee of guilt In eaeee of bomlelde ac
eordlng to the Intent, or rather the state ol evil intent (for I.D ju.stillable 
bomiclde the Intent to klllle present), wa.s requoted I.D Pennsylvan.ia u 
early u 17M. Tbla e~lllntent Is called malice. 

An account of lllJCh statutes and judlelal reftnemente upon the rules 
hlng degrees of guilt In aucb cuee will be found In Vol. 18 of American 
Deelalon.a, p. '774, and Vol. '74 of t.be u.:me eerlea, 821.] 

• 4 BL Com. 188. 
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snys. •• ~ucb 1\ crime as works a forreiture of the ofteuder·~ 
lands or goods,'' the distinction mentioned iu the statute
would be absurd and ridiculous ; referring felony to the
principle, and not to the consequences of the fact. the pro
vision · in the ~ttatute ~just and humane. 

The other statute cited by my Lord Coke i~ the six
teenth chapter of W ~tminster the first, made iu the thil'C.l 
year of the fil'dt Edward. It distinguishes between th01>e 
criminals who may be bailed, and those who ought not to. 
be bailed. In the 1atter class are ranked those, wlto are 
taken for house burning felonioualy done-" felonieus~ 
ment fait.''-Does this direct our view to the punishme:ut .. 
or to the intention? 

Rut I am able to produce instances still more ancient 
and still more strong. The Mirror of Justices, as has. 
been mentioued oftener tltan once, contains a collection of 
the law, chiefly as it stood before the conquest; and con-· 
sequently before the feudal system was introduced into· 
England. In that collection there il:l a chapter conceru
ing incendiaries : they are thus described- Incendiaries. 
are those who bum a city, a. town, a house, a man, a beast 
or other chattels of their felony-" de leur felony," -in 
time of peace for hatred or vengeance. Do the words of 
tkir jelonf describe that principle, which gives the crime 
ita "body and ita fonn ? 1' or do they relate to a feudal· 
iorfeiture, then unknown? 

But to put the matter in a light still more striking and 
clear: in the uext sentence, a case is supposed, in which 
the intention existed, the fact was committed; but t.he
eftect did no' take place; and, consequently, the punishr 
ment was not to be intlicted : yet the action is said to Le 
done ~eloniously. " If one puts fire to a man feloniousl.IJ 
-felonieusement--so that he is scorched or hurt, but noL 
killed by the fire ; it is not a capital cJime.l 

t t Cou. Aog. Yor. iiQo!. 



OF TRE NATURE OF CRIMES. 

I sugge.-ot another argument, the legal force o( which 
will, by every profe88ionlll gentleman, be seen immediately 
to be irresistibl~. In every indictment for felony, tJae, 
fact charged mwct be laid to have been done feloniously. 
To ex.pret>S thUI meaning, no other term in our language· 
i:t legRlly adequate.l The antiquity o£ indictments, andl 
the high authority of their essential fmn1s, I pretend uot 
to a."\certain or to circumt~cribe. 

But Sir WilliRm BlRckstone, in this passage, jg oppoeei' 
uot Oltl y by principle, by precedent, and by other authority; 
he iij, I think, cleRrly opposed by ltis own. He says here, 
as we have ~en, that felouy clearly signitle!l the feudal 
forfeiture, or act, by which an et~~te is forfeited, or escheat-S 
to the lord. And yet, in another plat:e,s he recommenc)g. 
great care in distinguishing betweeu et;cheat to the lo~ 
and fmf~iture fA> the king'; and tn\Ces them vet·y properly 
to different sourcet~. ·• Forfeiture of lands," says he,. 
"and of whatever else the offender IIO&!eased, W88 the 
doctrine of the old Saxun law, as 1\ part of the punishment 
for the offence ; and doe!! not at all r•elnt!e to the feudal 
system, nor i11 the consequence of any siguiory or lordshiP' 
paramount; hut being a prerogative vested in the crown, 
was neither ~upe~eded nor diminished hy the introduction 
of the Nvmum Lcnurei! ; '' fl'Uit and coru;equence of which 
escheat must o.uduubtedly be reckoned. Escheat, therefore~ 
opel"ates in subordination to the more ancient and supe-. 
rior law of forfeiture. 

"The doctrine of escheat upon attainder, taken singly. 
i."l this, that the blood of the tenant, by the commission of 
any felony (w1der which denomination all treasons were
Iormedy comprised) is corrupted and stained, and the
original donation of the feud is thereby determined, it 
being aways granted to the vassal on the implied condi
tion of't.lum hem •e ge81e1'it. Upon the thorough demon-

1 1 Haw. 00. 1 2 Bl. Oom. ,251, 252. 
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atration of which guilt by legal attainder, the feudal 
-covenant and mutual bond of fealty are held to be broken, 
the estate instantly falls back from the otlender to the 
lord of the fee, and the inheritable quality of his blood is 
extinguished and blotted out forever. In this situation 
the law of feudl\l escheat was brought into England at 
the conquest, and in general superadded to the ancient 
law of forfeiture. In consequence of which corruption 
.and extinction of hereditary blood, the land of all felons 
would immediately revest in the lord, but that the supe
rior law of forfeiture, intervenes, and intercepts it in its 
passage ; in case of treason forever ; in case of other 
felony, for only a year and a day; n{ter which time, it 
goes to the lord in a regular course of escheat as it would 
have done to the heir of the felon, in case the feudal ten
ures bad never been introduced. And tha.t this is the 
true operation and genuine bhst~ry of escheats, will most 
-evidently appear from this incident to gavelkind lands 
(which seem to be the old Saxon tenure) that they are 
in no case subject to escheat for felony, though they are 
liable to forfeiture for treason." 

Instead, therefore, of considering felony as a feudal 
forfeiture or escheat, we are here taught, and properly 
taught, to view them as flowing from different sources. 
and, in their operations, not only distinct, but incompa~ 
ible. · 

Having thus traced the true meaning of felony, not 
to the event or part of the punishment, but to the principle 
and disposition from which it proceeds ; our next step 
will be to ascertain, n.s plainly and as correctly as possible, 
the nature and character of that principle and disposition. 
It is characterized by the epithet.felleo. Some derive it 
from the Latin verb fallo, which signifies, to deceive, 
others from the Greek word f"1Au~, which signifies an im
postor or deJeiver. In language, these rl.erivations are 
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.Uiffereut: in sentiment, they are the same.- Perhaps they 
may lead us to as just a conception as can well be forme·d 
<>f felony-the generical term employed by the commo1\ 
law to denote a crime. 

Without mutual confidence between its members, 
.aociety, it is evident, could not exist. This mutual and 
pervading confidence may well be considered aa the at
tractive principle of the associating contra.ct. To place 
that confidence in all the others is the social nght, to de
serve that confidence from all the others is the social duty, 
of every member. To entertain a disposition, in which 
that confidence cannot with propriety be placed, is a 
bread1 of the social dLtty, and a violation of the social 
right: it is a crime inchoate. When an injury, atrocious 
in Ha nature, ·or evil in ib> example, is committed volun
tarily ngain.•t any one member, the author of tl1at volun
tary injury has, by his conduct, shown to all, that their 
right is viol:,ted ; that his duty is broken ; that they can
not enjoy auy longer their right of placing con1idence in 
him ; that he entertains a dispoaition unworthy of this con-
1i.dence ; that he is fl:\lse, deceitful, and treacherous ; the 
.crime is now completed. 

A disposition, regardless of social duty to all, and dis
oeovered by an injury, voluntary, and atrocious or danger-
ous, committed against one-this is a crime against society. 
Neither the disposition separnted from the injury, nor the 
injury separated from the disposition, constitutes a crime. 
But though both the ingredients are necessary they have not 
an equal operation in forming that chan\CteJ·, from which 
a Cl'ime receives its denomination. In the consideration o{ 
crimes, the intention is chiefly to be regarded. 

As the injuries, and the breaches of social trust and oon
fideuce, which we have mentioned, may relate to a great 
variety of objects, and, in their own nature, may be more 
or less aggravated, it follows, that crimes may be distin· 

23 
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guished into many different species, and are susceptible of 
many different degrees. 

Some think, that, at common law, the disposition._ 
separated from the injury, constituted a crime. The say-· 
ing, that "voluntas reputabitur pro facto," seems to have 
given rise to this opinion. On a cl06e examination, how
ever, it will, I imagine, appeat·, that, in all the cases, on 
which the opinion is founded, and from which the saying 
is drawn, an injury was done, though not the iujury in
tended to be done. 

A very ancient case is reported in the following man
ner. A man's wife went away with her adulterer; and 
they compassed the death of the husband; and as he was
riding towards the sessions of oyer and tenniner and jail 
delivery, they assaulted and beat him with weapons, so that 
be fell down as dead: upon this they fled. The husband 
recovered and made hue and cry, and came to the sessions, 
and showed all this matter to the justices; and, upon the 
warrant of the justices, the woman and her adulterer were 
taken, indicted, and arraigned. All this special matter· 
was found by a verdict; and it was adjudged, that the· 
man should be hanged, and the woman burnt.l Here, in
deed, the injury intended and compassed-for to compass 
is, in legal understanding, to intend-was not carried into· 
complete execution: an atrocious injury, l10wever, wa& 

perpetrated. 
Another case is mentioned to the following purpose .. 

A young man was arraigned, because he intended to have 
stolen his master's goods, and came to his master's bedr 
where he lay asleep, and, with a knife, attempted, with all 
his force, to have cut his throat; and, thinking that he 
had indeed cut it, fled; upon this, the mMter cried out; 
and his neighbors apprehended the young man. All this· 
JDatter was found by a speci&l verdict; and, in the end~ 

18lna.5. 
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1he young man was adjudged to be hanged. Quia 
voluntas reputabitur pro facto. But upon this case it is 
to be observed, that there was much more than mere in
tention : a ba.rba.rou.s outrage was committed on the person 
of a man i and was even thought by the aggressor to have 
been fully completed in its most exb·eme extent. For the 
young man, it is said, thought that be had indeed cut hitl 
mK.ster's throat. Acc01·dingly, my Lord Coke says upon 
this subject, that it was not a bare compassing or plotting 
of the death of a man, either by word or even by writing ; 
but that some overt deed to manifest that compassing or 
plotting was necessary. 

In a species of bigh treason, and in a species of felony, 
the rule is still observed-that the intention manifested 
by a degree of injury, though not the degree intended, 
constitutes the crime. This is the case in compassing the 
death of the king. Though this intention be not com
pleted by J1is death j the crime is completed by what is 
called an overt act, manifesting that intention by injurioug 
and disloyal conduct. Indeed this rule is so strictly ob
served in this species ol treason, that eve~ when the in
tention is carried into full efiect by putting the king to 
death, this completion itself, connected with the inten
tion, is not considered as constituting the crime: it i~ 
viewed only as the injurioW! and overt act which manifests 
that intention. Agreeably to these principles, the reg
icides of Charles the First were indicted as compassing 
his death, and the fact of behe.'lding him was specified and 
made use of as one of the overt acts to prove this com
pas.sing.1 

The species of felony, in which the rule above men
tioned still goveJ'D&, is burglary. A burglar, says my 
l.ord Coke, is, by the common law, a felon, who, in the
Dight, breaketh and entereth into a m1Ul8ion house of 

lKeJ. 8. 
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another, with intent to commit some felony within it.l 
The intention in this crime is to commit a felony ; but, in 
order to constitute the crime, it is not necessary that the 
intention should be executed ; the injurious ac~ done at 
the time and the place and in the manner described are 
11ufficient: nay more; if the intention be completed by 
committing the felony, yet, if it be not committed at the 
.time and the place, and in the manner described, it is .not 
a burglary, though it is a felony of another species. 

The foregoing cases, the view under which I have 
stated the1!4 and the observations which I have drawn 
from them, show strongly the spirit of the common law in 
its estimation of crimes. In those cases, the felony or 
treason is traced to the malignity of the principles, not to 
the mischief of the consequences: the crime is consti
tuted, though the e~ent fail. 

In other eases, indeed, the completion of the event is 
Jleces!iary to the constitution of the crime ; but even in 
these, the intention is much more considered than the act . 
.. Actus non facit reum, nisi mens sit rea,"2 is, I believSt 
a rule of immemorial antiquity in the common law. If. 
indeed, it is an error, as the Marquis of Beccaria alleges 
it to be, to think a crime greater or less according to the 
intention of him by whom it is committed, it is, in the 
common law, an error of the most invetemte kind; it i~t 
o.n errol' which the experience of ages has not been able 
to correct. "Justitia," said Bracton many hundred year'S 
ago, .. est voluntarium bonum; nee enim poteet dici 
bonum p1·oprie, nisi interoedente voluntate: tolle enim 
voluntatem, et erit omniE~ actus inditJerens. AtJectio 
quidem tua nomen imponit operi tuo. Crimen non con
trahitur nisi ~oluntas nocendi 8 intercedat. Voluutas et 
propositum distinguunt maleficia. Furtum omnino non 

18 tns. 68. , 8 ln.l. 6. a B""- ~. 
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committitur sine affectu furandi. In maleticiis spectatu1· 
volu.n.taa et non e.zitu•." I 

But. on one hand as well as on the other, there is an 
extl-eme. The intention governs; the intention commu
nicates its colors to the ~Wt: but the act-the ·injurious 
act must be done. Abstni.Ct turpitude is not, I app1-ebend, 
a subject of cognizance in a human forum. The breach of 
our duty to man and to society alone is the object of 
municipal reprehension. For those sentiments, fm· those 
principles, nay for those act.iona, by which uo other mem
ber of society can be affected, uo one member is accowlt
able to the others. For such sentiments, for such princi
ples, and fo1· :mch actiona, he is amenable only to the tri
bunal within, and the tribunal above him. In the human 
oode we have seen it to be a rule, that without an injury 
there is no crime. 

Let us not, however, confine our conceptiotll:l of injury 
to the loss or to the risk merely of property. Of injm-y, 
all our rights, natural and civil, absolute and relative, are 
susceptible. Every injurious violation, therefol-e, of any 
oi those rightt4 may lay the · foundation of a crime. . The 
strings of society are sometimes stretched in the nicest 
unison: strike one, and all emit a complaining tone. Is a 
~tingle member of society menaced? He who threateUl:l it; 
bound in a recognizance to keep the peace towardti cve1y 
other oitizeu, ~ well as towards him, to whom the immedi
ate cause of alarm was given.!~ 

r have now traced and described the principlea of the 
common law with regard to the measure of crimes. W o 
have ~teen with what wise and experienced caution its 
ntles are gua.rdetl from every extreme. The result seemli 
to be, that tne common law estimates crimes by the de
sign chiefly, but "pays a proportionate attention to the fact 
-by the malignity, withont overlooking the injury, of the 

1 Id. 1M b. 
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transaction. After ideftl perfection in her ca.lculatiooa 
concerning those amounts and proportions she aspires not; 
she is satisfied with that practical 'degree of accuracy, 
which a long and careful experience can attain. 

From the consideration of crimes I pass to the consider~ 
ation of punishments. . On this subject some rules, and 
oome valuable ones too, may be gleaned from the principles 
and the practice of the common law; but we must have 
recourse chietly to those which al'e founded on our new 
but improved political establishments, and to those which 
result from the general principles of criminal jurispru
dence. 

Every crime, we have seen, includes an injury : this I 
conside1· as a leading maxim in the doctrine of crimes. In 
the punishment of every crime, reparation for the included 
injury ought to be involved: tl1is I consider as a leading 
maxim in the doctrine of punishments. 

In this pal'ticulnr, the law of Engla.nd is defective io 
a degree both gross and cruel. The father of a family, 
who!:le sul.lsi::steuce depend-. on his personal industry, is, in 
the arms of his wife, aml amidst his surrounding children, 
stabbed by the order of an insolent and barbarous neigh
bor. The miserable sufierel's by the event are the miser
able witnesses of the crime. The assassin, who has or
c.lered it, is opulent and powerful. To the honor of the 
English law and of its administration be it said, that no 
degree of opulence or power will purcbn:se or command 
impunity to tlte guilty: this assassin will feel its avenging 
arm. But to the honor of the English law and of its 
administration can it be added, tlmt every degree of injury 
shall find its proportioned degree of reparation; a.nd that 
as the assassin is not above its power, so those who suffer 
by the 888assination are not beneath its care? No. This 
addition cannot be made. The widow: and the orphans, 
who were the witnesses of the crime and the sufferers by 
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the loss, are recognized in the f01-mer, but not in the latter 
-character. They attend to give their testimony on the 
trial. The rich culprit is condemned as he ought to be. 
They apply to obtain reparation for the loss-of the life ? 
That is irrep1nable-of the industry of their husband and 
father, from the ample patrimony of the criminal, who 
occasioned the loss? To this application, reasonable and 
just, what is the answer whiuh must be given in the spilit 
·of the law? His property is forfeited by" the crime; no 
funds remain to make you reparation for your loss. They 
are dismissed, without being reimbursed the expense of 
their attendance in consequence of their duty and the 
order of the law ; for the king pays no costs. Can this 
be .right? 1 

It was, in ancient time~>, ordel'ed Qtberwise and better. 
In the early part of our juridical history, we find that a 
part of the composition or forfeiture for homicide was 
given to the relations of tl1e person deceased.' We find 
likewise, that, in those time!J, penalties in cases of personal 
injury had so far the nature of a civil redress, that they 
were given as a compensation to the pel'flon injured.8 Thus 
it was among the ancient Saxons. Reparation, indeed, 
was one great object in the Anglo-Saxon system of crim
inal law. The principle may be traced to the Germans 
as described by Tacitus.• " Recipitque satisfactionem uni
versa domtis." In one of the very early laws of Pennsyl
vania, it is directed that " those next of kin shall be cou· 
,sidered in the lost:J occasioned by the death of the party 
killed.'' 6 

Another quality of the Saxon jurisprudence in criminal 
matters deserves our attention-! add, our imitation : they 

r Tbla is remedied now by allowing a private action for the loes of sup
port. by Lhe next of ltln.] 

12 Hen.ry &. 2 Dag. 00. Eden. 217. • Reev. 12. 
4 De Hor. Germ. e. 21. 2 n.g. 77. 1 R. 0 . Book A. p. 40. 
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inflicted very few capital punishments.' Such was the
t•ase, we are told, formerly in Scotland; such was it 
originally in Ireland; and such was it anciently in. 
Wa.les.1 

In every case before judgment, the Romans allowed an 
accused citizen to withdraw himself from the consequences 
of conviction into a voluntary exile. To this institution, 
the former practice of abjuration in England bore a strong
resemblance. This was pel'lDitted, as my Lord Coke says. 
when the criminal chose rather "perdere patriam, quam 
vitam." 8 On the same principles, a liberty was given, in 
Greece, to a person accused to disappear after his first 
defence, and retire into voluntary banishment-in tbe lan
guage of the English law, to abjure the realm after the 
indictment was found.• 

Sabacos, one of the legislators of Egypt, went still fur
ther. He abolished capital punishments, and ordained,. 
that such oriminala as were judged worthy of death should 
be employed in the public works. Egypt, he thought. 
would derive more adVf\ntage from this kind o! punish
ment; which, being imposed for lile, appeal·ed equally 
adapted to punish and to repress crimes.6 

Punishments ought unquestionably to be moderate and 
mild. I know the opinion advanced by some writers, that 
the number of crimes is diminished by the severity of 
punishments : I know, that if we inspect the greatest 
part of the criminal codes, their unwieldy size and thE'i1· 
ensanguined hue will force us to acknowledge, that the 
opinion.has been general and prevalent. On accurate and 
unbiassed examination, however, it will appear to be an 
opinion unfounded and pernicious, inconsistent with th& 
principles of our nature, and, by a necessary consequence. 
with those of wise and good governmenL 

1 4 Bl. Com. 406. t Whltak. 278. 1 Eden, 31. 
• 2 Qos. Or. L . U . • 3 Gog. Ot. L . 15. 
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So far as any sentiment of generous sympathy is suf
fered, by a merciless code, ro remain among the citizens, 
their abhorrence of crimes is, by the barbarous exhibitions 
of human agony, sunk in the commiseration of criminals. 
These barbarous exhibitions are productive of another bad 
effect-a latent and gradual, but a powerful, because a 
natural, aversion to the laws. Can laws, which are a 
natural and a just object of aversion, receive a cheerful 
obedience, or secure a regular and uniform execution ? 
The expectation is forbidden by some of the strongest 
principles in the human frame. Such laws, while they 
excite the compasaion of society for those who suffer, 
rouse its indignation against those who are active in the 
steps preparatory to their sufferings. 

The result of those combined emotions, opemting vigol' ... 
ous1y in concert, may be easily conjectured. The criminal 
will probably be dismissed without prosecution, by those 
whom he has injured. 1I prosecuted and tried, the jury 
will probably find, or think they find, some decent ground 
on which they may be justi1led or, at least, excused in gi v
ing a verdict of acquittal. If convicted, the judges will. 
with avidity, receive and support every, the· nicest, excep
tion to the proceedings against him ; and, if all other thin~ 
should fail, will have recourse to the last expedient within 
their reach for exempting him from rigorous punishment-
that of recommending him to the mercy of the pardoning 
power. In this manner the acerbity of punishment deaden~> 
the execution of the law. 

The criminal, pardoned, repeats the crime, under the 
expectation that the impunity also will be repeated. The 
habits of vice and depravity are gradually formed within 
him. Those habits acquire, by exercise, continued acces
sions of strength and inveteracy. ·In the progress of his 
course, he is led to engage in some desperate attempt. 
From one desperate attempt he boldly proceeds tAr another; 
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till, at last, he necessarily becomes the victim of that pre-
posterous rigor; wliich repeated impunity had taught him 
to despise, because it had persuaded him that he might 
always escape. 

When, on the other hand, punishments are moderate and 
mild, every one will, from a. sense of interest and of duty, 
take his pt'oper part in detecting, in exposing, in trying, 
and in passing sentence on crimes. The consequence will 
be, that criminals will seldom elude the vigilance, or baftle 
the energy of public justice. 

True it is, that, on some emergencies, excesses of a tem· 
porary nature may receive a sudden check 'from rigorous 
penalties: but their continuance and their frequency in
troduce and diffuse a_ hardened insensibility among the 
citizens; and~this insensibility, in its turn, gives occasion 
or pretence to the further extension and multiplication of 
those penalties. Thus one degree of severity opeus and 
smooths the way for another, till, at length, under the 
specious appearance of necessary justice, a system of cruelty 
is established by law. Such a system is caculated to erad
icate all the manly sentiments of the soul, and to substitute 
in their place dispositions of the most depraved and degrad
ing kind. 

The principles both of. utility and of justice require, that 
the commission of a crime should be followed by a speedy 
infliction of the punishment. 

The association of ideas bas vast power over the senti
Inents, the passions, and the conduct of men. When a pen
alty marches close in the rear of the offence, against which 
it is denounced, an association, strong and striking, is pro
~uced between them, and they are viewed in the inseparable 
relation of cause and effect. When, on the contrary, the 
punishment is procrastinated to a remote period, this con· 
neotion is considered as weak and precarious, and tl1e 
execution of the law is beheld and suffered as a detached 
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instance of severity, warranted by no cogent reason, and 
springing from no laudable motive. 

It is just, as well as useful, that the punishment should 
be inflicted soon after the commission of the crime. It 
·should never be forgotten, that imprisonment, though often 
necessary for the safe custody of the person accused, ii:J, 
nevertheless, in itself a punishment-a punishment galling 
·to some of the finest feelings of the heart-a punishment, 
too, which, a.s it precedes conviction, may be as undeserved 
118 it is distressing. 

But imprisonment is not the only penalty, which an 
accused person undergoes before his trial. He undergoes 
also the corroding tonnent of suspense-the keenest agony, 
perhaps, which falls to the lot of suffel'ing humanity. This 
agony is by no means to be estimated by the real prooo
bility or danger of conviction: it bears a compound propor
tion to the delicacy of sentiment and the strength of imagin
ation pD!!Sessed by him, who is doomed to become its prey. 

These observations show, that those accused of crimea 
should be speedily tried; and that those convicted of them 
should be speedily punished. But witl1 regard to this, as 
with regard to almo.~t every other 1mbject, there is an ex
treme on one hR.nd as well as on the other; and the ex
tremes on each hand should be avoided with equal care. 
ln some cases, at some times, and under some t:ircumstanccs, 
a delay of the trial and of the punishment, instead of being 
hurtful or pernicious, may, in the highest degree, be salu
tary and beneficial, both to the public aud to him who itJ 
accused or convicted. 

Prejudices may naturally arise, or may be artfully 
fomented, against the crime, or against the man who iii 
-charged with having committed it. A delay should be 
~llowed, that those prejudices may subside, and that neither 
the" judges nor jurors may, at the trial, R.Ct under the fascinat,. 
ing impreeeions of sentiments conceived before the evidence 



366 LECTURJtS ON LAW. 

is heard, instead of the calm in1luence of those which sboulu 
be its impartial and deliberate result. A sufficient time 
tihould be given to prepare tbe p~ecntion on the part of 
the state, and tl1e defence of it on the lH\I't of the prisoner. 
This time must vary accol·ding to different per.wns, dif
feren t crime::~, aml different situations. 

After conviction, the J?Unishment as.'iigned to an inferior 
offence should be inflicted with much expedition. This 
will ~;trengthen the useful l\880ciatiou between them ; oue 
:lppearing as the immediate and unavoidable consequence 
of the othe1·. When a tJentence of death i:t pronounced, 
tmch an intel'Val should be pe1mitted to ell\pse before its 
execution, as will render the language of political expedi
ency consonant to the l&nguage of religion. 

Under these qualifications, the 11peedy pwti11lunent of 
crimes should fom1 a. part in every system of criminal 
jurisprudence. The constitution of Peuusylvauia 1 declares 
that . ii1 all cl'iminal !)l'OSecutions, the acc011ed has a 
" right to a speedy trial." 

The certainty of punishment i~ a quality of the greatest 
importance. This quality is, in its operation, most merci
ful as well as most powerful. When a cl'iminal determines 
ou the commission of a m·ime, l1e is uot 1:10 much influenced 
hy the lenityo£ the punit'hment, M by the expectation, that. 
in ::~orue 'vn.y ot· ot11e1·, he may be fortnna.te enough to avoid 
it. This i~:~ pl\l·ticultu·ly the ci\!Je with l1im, when this ex
pectation is cherished by the example ot· by the expel'ience 
of impunity. It wRS the saying of Solon, that he had com
pleted his system of laws by the combined energy of justice 
and strength. By thiij expression he meant to denote, that 
laws~ of themselves, would be of very little service, unless 
·they were in forced by a faithful and an effectual execution 
ol them. The strict execution of every criminal law is the 
dictate of humanity as well as of wisdom. 

t Art. o. s. o. 
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By this rule, impol'tant as well as general, I mean not 
to ~xc1ude the pardoning power from my system of crimi
nal jurisprudence. That powet· ought to continue till the 
system and the proceedings under it become absolutely 
pel'fect-in other wonb, it ought to continue while law8 
al'e made and administered by men. But 1 mean that the 
exercise of the pardoning powet sl1ould be confined to ex
~eptiotl8, well ascertained, from the general rule. Confined 
in this manner, instead of tdmking the truth or diminishing 
the force of the rule, the exercise of the powet· to pardon 
will confirm the former and increase the latter. 

Need 1 mention it. as a rule, that punishmenta ought to 
be in6.icted upon th0t1e pel'sons, only, who have committed 
-crimes-that the innocent ought not to be blended in cruel 
and ruinoua confusion with the guilty? 

Yes ; it is necessary to mention this as a rule: for, how
ever plain and straight it is, when viewed tlu·ough the pure 
and clear ether of reason and humanity, it has not been 
seen by those whom pride and avarice have blinded; nay, 
it has been represented as a rule, crooked and distorted, 
by those who have beheld it through the gross and refract- . 
ing atmosphere of false policy and false philosophy. The 
doctrines of forfeiture and corruption of blood have found 
their ingenious advocates, as . well as their powerful 
patrotl8. 

There have been countries and times,-:-there still nre 
countries and times, when and where the rule, founded 
in justice and nature, that the property of the parent is the 
inheritance of his children, has been intercepted in its 
benign operation by the cruel interference of another rule, 
founded in tyranny and avarice-the Climes of the subject 
are the inheritance of the prince. At those times, and in 
those countries, an insult to society becomes a pecuniary 
favor to the crown; the appointed guardian of the public 
security becomes interested in the violation of the law; &nd 
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the hallowed ministers of justice become the rapacious 
agents of the treasury. 

A poisoned fountain th1•ows out its bitte1· waters in every 
direction. This rule, hostile to the n~rest domestic con
nections, was unfriendly also to the safety of the public. I [ 
the inheritance was reaped by the prince ; it was, by him, 
deemed a matter of small moment, that impunity was stipu· 
lated for the crime. Accordingly, we are told, that, in 
the thirteenth century, one of tl1e methods, by which thtt 
kings of England and of other parts of Europe supplied 
their exchequers, was the sale of pat·c.lonl:l for crimes.• 
When crimes were the sow·ces of princely wealth, it is uo 
wonder if they were objects of princely indulgence. In 
this manner we may naturally account for the diso1·der and 
violence, which, in those ages, prevailed ~o universally 
over Europe. 

The law of forfeiture it has been attempted to defend 
by considerations drawn from utility, and also from nat
ural justice. The high authority of Cicero is also 2 pro
duced upon this occasion-" Nee vero me fugi~ quam sit 
acerbum, parentum scelera filiorum preuis lui ; sed hoc 
prreclat·e legibus compa.ratum est, ut catitas liberorum amici· 
ores parentes reipublicm redderet." 3 Amicus Cicero--5ed 
magis amioa veritas. For the high authority of Cicero, I 
certainly entertain a proportionate degree of respect; but 
implicit deference should be paid to none. Besides ; in 
the passage quoted, Cicero does not speak in a character 
of authority. He decides not as a judge: he pleads h.is 
own cause' 88 a culprit; he defends, before Brutus, a rigor~ 
ous vote, which be bad given in the senate, against the 
sons of Lepidus. 

But farther; upon a closer investigation, it will, perhaps, 
be found, that the principle of policy, on which Cicero 
rests his defence, 88 it certainly is not of the most gener-

J Bar. on St.. 77. • 4 Bl. Com. 8'15. • Ep. ad Brut.. 1.2. 
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ous, neither is it of the most enlarged kind; since forfeitures~ 
far from preventing public crimes and public dangers, may 
have the strongest tendency to multiply and to perpetuate 
both. When the law says, that the children of him, wh() 
has been guilty of crimes, shall be bereaved of all their 
hopes and all their rights of inheritance; that they sl1all 
languish in perpetual indigence and distress ; that their 
whole life shall be one dark scene of punishment, uninter
mitted and unabating; and that death alone shall provide 
for them an asylum from their misery-when such is the 
language or such is the effect of the law; with what 
sentiments must it inspire those, who are doomed to be
come ita unfortunate though unoffending victims ?-with 
what sentiments must it inspire those, who from humanity 
feel, or by nature are bound to take, an interest in the 
fortunes and in the fate of those victims, unfortunate 
though unoffending? With sentiments of pain and disgust 
-with sentiments of irritation and disappointment-with 
sentiments of a deadly feud against the state which bas 
adopted. and, perhaps, against the citizens also who have 
enforced it. 

Vain is the attempt to range the cold and timid sugges·l 
tiona of policy against the vivid and the indelible feelings 
of nature, and against the warm though impartial dictates 
of humanity. Who will undertake to satisfy an inno
cent son, that be is the victim-who will undertake to 
persuade his relations-his virtuous-his patriotic-hi& 
meritot·iously patriotic relations, that one so nearly con· 
nected with them is the victim, whom the public good 
indispensably demands to be offered up as a sacrifice t() 
atone for the guilt of his father? The sons of Lepidu& 
were the children of the sister of Brutus. " Contra pa
trem Lepidum Brutus avunculus," says be very nat1}rally 
in his answer to Cicero. 

An attempt has been likewise made to support the law 
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of forfeiture on the foundation of natw-al. justice.• " All 
property," says Sir William Blackstone,' .. is derived from 
society, being one ofth06e civil 8 rights which are conferred 
upon individuals, in exchange for that degree of natural 
freedom, which everyman must si\Crifice when he enters into · 
~ial communities. If therefore a member of any national 
community violates the fundamental contract of his associa
tion, by transgressing the municipal law, he forfeits his 
right to such privileges as he claims by that contl"act; and 
the state may very justly resume that portion of property 
or any part of it, which the laws have before assigned him. 
Hence in every offence of an atrocious kind, the laws of 
England have exacted a total confiscation of the movables 
or personal estate; and in many cases a perpetual, in others 
only a temporary, los.11 of the offender's immovables or 
landed property, and have vested them both in the king, 
who is the person supposed to be offended, being the only 
visible magistrate in whom the majesty of the public resides. 

It has ofteu been said, that, at elections, the people of 
England sell their libetty for their own money; but this, I 
presume, is the finit time that thit~ kind of exchange has 
been brought forwa1'<1 as a fundamental 1\rticle of their 
original contract. 

A philosophizing it~, on some occasions, an unfortunate 
tum. It was, we are told, an opinion long received in 
China, that the globe of the earth was supported on the 
back of an elephant. The people were satisfied and in
<}Uired no farther. An ingenious philosopher, however, 
was uot satisfied so easily. If the earth, reasoned be, must 

\he supported on the back of an elephant, pari ratione, the 
r elephant must stand on the back of something else. Ex
actly fitted for his design, be found a broad-backed tortoise. 
He placed the elephant upon it, and published his new 
theory of the manner in which the globe WRS supported. 

1 4 m. ('orn. :Jj,'), ' 1 Bl. Com. 200. 1 4 Bl. Com. 9. 
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Unfortunately, the spirit of his al'a plailoaophandi caught; I 
and he was asked-on whose back will you place the tor
toise? To this a satisf&otory t\nswer is not yet found in 
the history of this Chinese philosophy. 

• 'the sceptres of princes required a support: the political 
creed of Europe rested them on forfeitUl-es. The people 
paid and inquired not. But the attempt is now made to 
find a rational foundation for forfeitures: they are rested 
on property as a civil, and not as a natural right. 

In both instances, the mistake was made, and the l\•rong 
direction was pursued, in the first step which was taken. 
Forfeitures for crimes, according to the tl'lle principles of 
political philosophy, were a foundation as improper fol' the 
revenue of princes, as an elephant, according to the true 
principles of natunu philosophy, was inadequate to sustain 
the weight of the globe. 

But the investigAtion of the doctrine-that property is 
a civil right-will, as I have already mentioned, find its 
appropriated place in the second division of my system. 

The observations which 've have made are equally ap
plicable to the forfeiture of dower, a.~ to the forfeiture of 
inheritance. 

Corru_pt_~~lood is another principle, ruinous n.nd 
unjust, by which the innocent are involved in the punish.. 
ment of the guilty. It extends both upwards and down
wards. A person 1\ttainted cannot inherit lands from his 
ancestors : he cannot transmit them to any heir: he even 
obstructs all descents to his posterity, whenever they 
must, through him, deduce their right from a more remote 
ancestor.1 

This unnatural principle-! call it unnatural, because 
it dissolves, as far as human laws can dissolve, the closest 
and the dearest ties of nature-thia unnatural principle 
was introduced by the feudal system, pregnant with SG 

14 Bl Com. 881. [See DOte p. 876.] 
24 
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many other principles of the most mischievous kind : and 
it still continues to disgtace the criminal jurisprudence of 
England. It begins now, however, to be very generally 
deserted as to its principle. The ingenious and elegant 
Mr. Eden, who seems to cling to forfeiture, at least in a· 
qualified degree, as "to a branch of the penal system, 
which wiU not be suffered to fall from the body of our 
law, without serious con11ideration," 1 admits very freely, 
that it is not so eRSy to reconcile, either to reason or ben
evolence, that corruption of blood, by which the inherit
able quality is for ever extinguished.1 Sir William Black
stone intimates a very laudable wish, that the whole 
doctrine may, in England, be antiquated by one undistin
guishing law. a 

This subject of extending punishments beyoncl the guilty, 
I conclude with a passage from one of the laws of Arcadiua 
and Honorius, the Roman emperors. "Sancimua ibi esse 
pmnam, ubi et noxa est ; propinquos, natos, familiares, 
procul a calumnia submovemus, quos reos sceleris societas 
non facit. N ec enim affinit.'\8, vel amicitia, nefarium crimen 
admittunt ; peccato igitur suos teneant auc::tores ; nee 
ulterius progredlatur metus qunm reperiatur delictum.»' 

/ As the punishment ought to.be confined to the criminal; 
\so it ought to bear a proportion, it oug-ht, if possible, to 

bear even an analogy, to the crime.6 This is a principle, 
the truth of which requires little proof ; but the application 
of which requires much illustration. 

•• It is not only," says the Marquis of Beccaria. "the 
common interest of mankind tba.t critnes should not be com
mitted; but it is their interest also that crimes of every 
kind should be Jess frequent, in proportion to the mischief 
which they produce in society. The means, therefore, 
w hicli the legislature use to prevent crimes, should be more 

1 Eden, 48. 
'Bda. .. 

t ld. 89. 
• Id. 8S. 

1 
' BL CoiD. 382. 
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powerful in proportion as they are destructive of·the pub
lic safety and happiness. Thel'efore there ought to be a 
fixed proportion between punishments and crimes.'' "A 
scale of crimes,•• adds he, "may be formed, of which the 
first degree should consist of such 88 tend immediately to 
the dissolution of society ; and the last, of the smallest 
possible injustice done to a private member of that 
society.'' 1 

To a scale of crimes, a corresponding scale of punish
ments should be added, each of which ought to be modi
fied, 88 far as possible, according to the nature, the kind, 
and the degree of the crime, to which it is annexed. To 
select, where it can be done, a. punishment analogous to 
the crime, is an excellent method to strengthen that asso
ciation of ideas, which it is very important to establish 
between them. 

In the graduation of each of these scales, and in the 
relative adjustment between them, a perfect accuracy is 
unquestionably unattainable. The different shades both of 
crimes and of punishments e.re so numerous, and run so 
much into one another, that it is impossible for humnn 
skill to mark them, in every instance, distinctly and 
correctly. How many intervening degrees of criminality 
are there between a larceny of the petty kind and a 
robbery committed with every degree of personal immlt 
and outrage-between a private slander and a public in
flammatory libel-between a simple menace and a pre
meditated murder-between an unfounded munnur and a 
daring rebellion against the government? 

But though everything cannot, much may be done. If 
a complete detail cannot be accomplished; certain leading 
rules may be established: if every minute grade cannot 
be precisely 88certained; yet the principal divisions may 
be marked by wise and sagacious legislation. Crimes and 

I Bee. C. &, p. 171 19. 
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punishments too may be distributed into their proper 
cll\8868 ; and the general principles of proportion and 
analogy may be maintained without any gross or &grant 
violation. 

To maintain them is a matter of the first moment in 
cl'iminal jurisprudence. Every citizen ought to know 
when he is guilty: every citizen ought to know, a.s far as 
possible, the degree of his guilt. This knowledge is as 
necessary to regulate the verdicts of jurors and the decis
ions of judges, as it is to regulate the conduct of citizens. 
This knowledge ought certainly to be in the possession of 
those who make lnws·to regulate all. 

"Optima est lex," says my Lord Bacon1 "qum mini· 
mum relinquit arbittio judicis." 1 If this is true with re
gard to law in general : it must be very true, and very 
important too, with regard to the law of ct·imes and punish
ments. What kind of legislation must that June been, by 
which "not only ignorant and mde unlearned people, but 
also learned and expe1't people, minding hones~y, were 
often and many times trapped nnd snared l " Yet such is 
the character of the criminal legislation under Henry the 
Eighth, given by the first parliament ~sembled in the reign 
of his daughter Mary; 2 which could well describe, for it 
still smarted under the legislative rod. The candor, at 
leMt, of legislation should be iuviolable. 

"Misem est servitus, ubi jus est incognitum." When 
a citizen first knows the law from the jury who convict, or 
f!'Om the judges who condemn him ; it appears as if his 
life and his liberty were laid prostrate before a new and a1·bi
trary power; and the sense of genernl 11afety, so necessary 
to the enjoyment of general happiness, is weakened or 
deshoyed. But a law uncertain is, so far, a law unknown. 

\ To punish by a law indefinite and unintelligible !-Is it 
better than to punish without any law 7 

' 1 Ld. Bac. 249. • St. 1. JlarT. o. 1. 
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A laudable, though, perhaps, an improvable degree of 
accuracy has been attained by the common law, in its de
ticriptions of crimes and punishments. On this subject, I 
now enter into a particular detail. To the description of 
each crime, I shall subjoin that of its punishment; and 
shall mention, as 1 proceed, the al~rations introduced · by 
the constitution and la.ws of the United States and oi 
Pennsylvania. The laws of other na.tions will frequently 
be considered in a comparative view.1 

(1 Forfeiture of property for crimea Ia very rare in the United St.t.tea, and 
the constitutional provlalon (Art. a, § a, ch. 2)-" That no attainder of 
il't'a!IOU shall WOrk corruption Of blood Or forfeiture except during the 
life of the person attainted "-ma.rka the boundary and extent of for
feitures. During the civtl warof1861-5, the law offorfeltiiJ'e wu applied 
and estates con1lscated ; but it wu held thai though the eetate of the 
owner wu a fee-a}mple, the forfeiture could only affect bia llfe Interest 
and power ot alienation, &Dd did not cut off hla helrs. B.lgelow1!. Forrest1 
9 Wall. U, 8. 889] 



CHAPTER II. 

OF ORDD!'B AGAINST THE BIGHT OF INDIVIDUALS '1.'0 

TREIR PROPERTY. 

EVERY crime includes an injury: every injury includes 
a violation of a right. The investigations, which we have 
hitherto made concerning rights, will direct our course in 
that which we are now to make concerning wrongs. 

I 888umed, though, for the reasons ft8Signed, I have not 
yet proved, that a man hl\8 a right to his property. I 
begin my enumera.tion of crimes with those which infringe 
this right. 

I have observed that every i njurious violation of our 
rights, natural and civil, absolute and relative, may lay 
the foundation of a crime.l I did not mean, however, to 
insinuate, by this observation, that every injury rnl1}1at to 
be considered by the law in a criminal point of view. For 
every injm·y let repal'ation · be made by the civil code, in 
proportion to the loss sustained ; but let those injuries 
alone, which become formidable to society by their intrin
sic atrocity, or by their dangerous example, be resented 
by society and prosecuted as crimes. Agreeably to this 
principle, a private injury done without actual violence, 
cannot be prosecuted by an indictment.1 It is not con
sidered as affecting the community. 

This principle, however, seems to have gained its full 
establishment only by the liberality of modern times. 'It 

t.Anl6. p. 869. • Burr. 1708-1783. 
876 
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is remarkable, that a law made on this liberal principle, in 
an early period of PeD.D.8ylvania, WM repealed by the king 
in council.1 But this is not the only instance, in which 
the improving epil'it of our legislation has · been at fhst 
checked, bot has received subsequent countenance by late 
deci8ions in England. 

With the enjoyment and security of property, the security 
and the authenticity of its evidences is intimately con
nected. For this reason, dangerous and deliberate attacks 
upon that security or authenticity are crimes by the com
mon law. 

Forgery, at the common law, may be described "the 
fraudulent making or alteration of a writing, to the pre
judice of another man's right." For this cl'ime, the pun
ishment of fine, imprisonment, and pillory may, by the 
common law, be inflicted on the criminal.2 

Among the Egyptians, public notaries, who forged 
false deeds, or who suppressed or added any thing to the 
writings, which they had received to copy, were condemned 
to lose both theil' hands. They were punished in that 
pat·~ which had been particularly instrumental in the 
crime. a In Lorrain, so long ago as the fowtt>entb century, 
forgery was punished with banishment.• 

The first act of parliament, which appears against it. 
was made in the reign of Hemy the Fifth. This act pun
ishes it by satisfaction to the party injured, and by a fine 
to the king.6 But this first statute has been the fruitful 
mother of a thousand more. True it is, that the increase 
of commerce, the invention of negotiable and even current 
paper, the institution of nl\tional funds, and the many com
plex securities and evidences of real propel'ty have justly 
rendered the crime of forge1-y, beside its intrinsic bw!e
ness-for it is a species of the C7'imen falti-a. conside~ 

1 R. 0 . Book A. vol. 1, p. 14. 
1 1 Gos· Or. L. 69. • Bar. on SL 380. 

• 4 Bl. Com. 246. 
•ld. lb. 
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tion of great importance and extent. But ·is it equally 
true, that all this is a sufficient reason, why, in almost all 
caaes possible to be conceived, every forgery, which tend• 
to defraud, either in the name of a real or of a fictitious 
person, should be made, as in England it is now made, a 
capital crime? 1 "Pluet super populum laqueos." There 
is a learned civilian, says my Lord Bacon, who expounds 
this curse of the prophet. of a multitude of penal laws; 
which are worse than showers of hail or tempest upon 
cattle ; for they fall upon men.ll 

By a law of Pennsylvania, whoever shall forge, deface, 
conupt. or embezzle deeds and other instruments of writ
ing, shall· forfeit double the value of the damage sustained, 
one half of which shall go to the party injured; and shall 
in the pillory, or otherwi~, be disgraced as a false person.• 

By a law of the United States it is enacted, that if any 
person shall falsely make, alter, forge, or counterfeit, or 
cause or procure to be falsely made, altered, forged, or 
countel'feited, or willingly act or assist in the false making, 
altering, forging, or count~rfeiting any certificate, indent, 
or other public security of the United States; or shall 
utter, put off, or offer, or cause to. be uttered, put off, or 
offe1-ed in payment or for sale, any such false, forged, 
altered, or counterfeited certificate, indent, or other public 
security, with intent to defraud any person, knowing the 
same to be false, altered, forged, or counterfeited, and shall 
be thereof convicted ; every such person shall suffer 
death.' 

To forge, says my Lord Coke, is metaphorically taken 
from the smith, who beateth upon his anvil, and forgeth 
what fashion or shape he will. The offence is called 
crimen. faUi, and the offender falsaritU; and the Latiu 
word to forge isfalaare or fabri.care. And this is properly 

14 Bl. Com. 247. 
•1 Lawa Penn.6. 

• 4 Ld. Bac. 3. 
• Law. U. S. 1 cong. 2 aess. e. 9, a. 14.. 
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taken when the act is done in the name of another per· 
son.1 "Falsely to make," says he, are larger words than 
"to forge ; ,, for one may make a false writing within this 
act (be speaks of the 5th Eliz. c. 14, iu which, M to the 
present point, the words used are su~ta.ntia.lly the same 
with the words of the law now under consideration), 
though it he uot forged in the name of another, nor his 
seal nor hand counterfeited. As if a man make a true 
deed of feoffment under his hand and seal of the manor of 
Dl\le unto B. ; and B. or some other rase out D and putin 
S., and then when the true deed wa.s of the manor of Dale, 
now it is falsely altered and made the manor of Sale; this 
is a false writing within the purview of the statute.:a 

Another crime against the right of property is larceny. 
Larceny is described-the felonious and fraudulent taking 
and catTying away of the person~l goods of another.8 The 
Mirror describes the crime as committed," treacheroW!&
ment." • More indictments are to he found for larceny, 
among the records of England, than for all the other 
crimes known to the law. It is computed that nineteen 
miminals out of twenty are prosecuted for this crime.6 

According as the opinions and sentiments of men con
cerning pl'Operty have been more or leas correct, their no-
tions concerning larceny have been more or les8 pure. In
deed in the nature of things, this must be the case. Theft, 
or the secret acquisition of property, was, at Sparta, 
thought neither a crime nor a shame. Why ? Because at 
Sparta, Lycurgus ha.d established a community of goods; 
and when one got hold of a larger share than his neigh
bors,.especially among the young people, it WM considered 
merely as an instance of juvenile address, and as indicat
ing a superior degree of future dexterity. The senatorial 
order at Rome, we are tolli, enjoyed the distinguished 

t 3 lllL 169. I 3 Ina. 169. ' ld. 10'7, 4 Bl. Com. 280.. 
•·C. 1, e. 10, 2 Reev. 42. 'Bar. on St. US. 
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privilege of being exempted from every prosecution far lar
ceny.' What is still more remarkable, a similar claim of 
privilege was, in ~e time of Charles the Secoud, insisted 
on by the House of Lords in England, when a bill was sent 
to them from the Commons, to punish-wood stealers t s 
This anecdote we bave on the authority of my Lord Clat"o 
tQJdon, a peer, the chancellor, and the speaker of the House 
of Lords. 

Much has been said, in tbe English law boob. ccmoem
ing the distinction between grand and petit l~U"Ceny. The 
distinction, howe\'et· ancient, was never founded upon any 
ratio~al principle; and the farther it flowed from ita orig
inal source, the more unreRSonable and cruel it became. 
Well might Sir Henry Spelman complain, that, ·while 
t~verything else became daily dearer, the life of a man 00. 
came more and mot~ cheap.8 But, what is more, this dis
tinction, irmtional and really oppressive, appears never to 
have been establi$hed with any degree of accuracy. The 
Author of Fleta says, if a person steals the value of twelve 
pence and more, he _shall be punished capitally. Britton, 
in one place, says, if it is twelve pence or more. At this 
time, therefore-that is, in the reign of Edward the First 
-it Wl\8 unsettled whether twelve pence was sufficient, or 
more tbA.n twelve pence ,w&~ necessary, to superinduce the 
capital pwushmeut.t A 11imilar diversity anil uncertainty 
of opinion appears in the reign of Edward the Third.6 

Ju the description of larceny, the tA.king is an essential 
part. For every felony includes a trespass ; and if the 
pet'Son is guilty of no trespass iu taking the goods, he can 
be guilty of no felony in carrying them away.• This is 
precisely the law language, conv~ying the doctrine, 'f'hich 
I have illustrated generally and fully-that, without an 

1 Bar. on St. 491. 
• 1 Reev. 485. 
o 1 Haw. 89. KeL JL 

1 Id. Ibid. • 4 Bl. Com. 288. 
• 2 Reev. 20t. 
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iujury, there can be no crime. A real trespass 111a1t be 
committed; but a real trespuss will not be covered or ex
cOiled by nny artful stratAgem to prevent the appearance 
of it. If one, who intends to steal the goods of another, 
obtains, with that intention, the process of the law to get 
them into his possession, in a manner apparently legal ; 
this contrivance--an abuse of the law-will not excuse 
him from a charge of a felonioll8 taking.l 

To a lru-ceny it is as nec."e888ry that the goods be carried 
away, as tlaat they be taken. But the least removal of the 
goods is sufficient to 81\tisfy this part of the description. 
To remove them from one place to another, even in the 
same room, is, in legal understanding, to carry them away. 
One, who intended to steal plate, took it out of a trunk, 
and laid it upon the floor, but WRS sUl'prised before he 
could do more ; he was adjudged guilty of larceny.1 

The taking nnd carrying away, says Sir William Black
stone, and very truly, must also be felooiO'IU, that is, done 
animo furandi. This, by the way, is a clear and decided 
instance, that, in the meauing of the common lRw, felony 
is refetTed to the intention, and not to the event. .As we 
saw in the former part of the description, that the crime 
could not exist without the injury; we see now, that the 
injury will not constitute the crime without the criminal 
intention. For, 88 the Author of the Commentaries next 
oblerves, this requisite indemnifies mere trespassers, and 
other petty oftenders.a 

The last part of the description of larceny at the com· 
mon law is, that the goods must be personal. Land, or 
anything that is adhering to the soil or to the freehold. 
cannot in one transaction be made the subject of larceny. 
But if anything of this kind is, at one time, separated 
from the freehold, so as to become a chattel; and is, at. 

J 1 Haw. 90. t Kel. 81. 1 Haw. 98. 
1 4 Bl. Com. 282. 
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another time, taken and carried away ; larceny is now 
committed.• 

In different nations, and in the same nation at different 
times, larceny or theft hM received very different punish
ments. It would be tedious minutely to recite them. On 
no subject has there been more fluctuation in the criminal 
laws both of Greece and Rome. Seldom, however, wu 
larceny punished capitally at Athens; never among the 
Romans. In the early part of the Anglo-Saxon period in 
England, theft of the worst kind did not expose the thief 
to any corporal punishment. But the compensation which 
he WI\S obliged by law to make, rendered larceny a very 
unprofitable business when it was detected. Ina, the king 
of Wessex, declared stealing to be a capitat crime ; but 
allowed the offender or his friendS to redeem llis lile, by 
paying the price at which it was valued by the law.• 

The distinction between punishing theft as a crime, and 
exacting compensation for it as an injury, il5 strongly 
mtuked in a law of Bowel Db!\, the celebrated legislator 
of Wales : " If a thief is condemned to death, he shall not 
suffer in his goods; for it is unreasonable both to exact 
compensation, and to inflict punishment." 

In the ninth year of Henry the First, larceny above the 
value of twelve pence was, in England, made a capital 
crime, and continues so to this day; and, in a vMt num
ber of instances, it is, by modern statutes, dept·ived of the 
benefit of clergy. These statutes, says Mr. Eden, are so 
complicated in their limitations, and so intricate in their 
distinctions, that it would be painful, on many accounts, 
to attempt the detail of them. It is a melancholy truth, 
but it may, without exaggeration, be 888erted, that, ex
clusive of those who are obliged by their profession to be 
conversant in the niceties of the law, there are not ten 
subjects in England, who have any clear conception of the 

ll Haw. 113. • 2 Henry, 280. 
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several sanguinary restrictions, to which on this point, 
they are made liable.! . 

By a law of the United States, larceny is punished 
with a fine not exceeding the fourfold value of the pro~ 
erty stolen, and with public whipping not exceeding 
tbirty~nine stripes.1 In Penn.sylvania, a pel"8on convicted 
of larceny to the value of twenty shillings and upwards, 
shall restore the goods or pay their value to the owner, 
shall also forfeit to the commonwen.lth the value of the 
goods, shall undergo a servitude for any term not exceed· 
ing three years, and shall be confined aud kept to hard 
labot: a person convicted of larceny under twenty shil
lio~, shn.U restore the goods or pay their value to the 
owne1·, shall forfeit the same value to the commonwealth, 
shall undergo a servitude not exceeding one year, and 
sh:\U be confined n.nd kept to hard labor.8 

Forgery and larceny seem to be the only mimes against 
the right of private property known to the common law. 

Robbery is generally classed among tl1e crimes against 
the right of private property; but somewhat improperly, 
in my opinion. Robbery receives its deep dye from ou~ 
rage committed on the person; but as property also 
enters into the description of this crime, I shall consider it 
here. 

Robbery, at the common law, is a violent and felonious 
taking from the person of another, of money or goods to 
n.ny value, putting him in fear.• From this description it 
appears, that to constitute a robbery, the three following 
iogre4ients are indispensable: 1. a felonious intention, or 
animm furmuli. 2. Some degree of violence and putting 
in fear. 8. A taking from the person of another. 

1. There must be a felonious intention to steal : lar
ceny is a necessary, though by no means the most impol'-

1 Eden, 289. 1 LaW'I U. S. l cong. 2 eess. c. 9, a. 16. 
'2 Laws Penn. 808, 11. a, 4. • 8 Int. 68. 1 Haw. 96. 
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taut ingredient, which entel'8 into the composition of a 
robbery. The circumstances which are calculated and 
proper to evince this felonious intention, it is im~ible 
to describe or recount : they must, in this as in other 
crimes, be left to the attentive consideration of those, by 
whom the pel"Bon accused is tried. The value, however, 
of the property on which the larceny is committed, is, as 
to the robbery, totally immaterial. In this respect, a 
penny is equivalent to a poand,l 

2. There must be some degree of violence and putting 
in fear. This indeed is the characteristic circumstance, 
which distinguishes robbery from other larcenies. If one 
assault another with such circumstances of terror as put 
him in fear, and he, in coll8equence. of this fear, deliver 
his money; this is a sufficient degree of violence ; for he 
was put in fear by the aasault ; and gave his money to 
escape the danger.2 To constitute a robbery, it is suffi
cient that the force used be such as might create an ap
prehension of danger, or oblige one to part with his prop
erty agl\iust his consent. Thus if a man be knocked 
down without any previous warning, and stripped of his 
money while he lies senseless; this, though he cannot 
atiictly be said to be put in fear, is undoubtedly a rob
bery.a 

8. There must be a taking from the person of another. 
The thief must be in the possession of the thing stolen. 
If he go even so far as to cut the girdle, by which a purse 
hangs, so that it fall tO the ground ; yet if he do not take 
it up, he has not completed the robbery, because the purse 
was not in his poaaeMion.• The taking must be from the 
person ; but this part of the description is answered, not 
only by taking the money out of one•s pocket, or forcing 
from him the horse on which he actually rides, but by 

181Da. 09. 
'PoD. JJ8. f BL Com. Mi. 

'1 Haw. tiG, P'l. 
•a 1111. ee. 
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taking from lrlm, openly and before his face, anything 
which is under his immediate and personal care and pro
tection. If one, wishing to sa.ve his money, throw it into 
a bush, and the thief take it up; this is a taking from the 
person.• 

We are told by Mr. Selden, that before the conque8t, 
robbery was punished diilerently, by the different nations 
who came from the continent of Europe. By the Saxons, 
it was punished with death: by the Angles, and by the 
Danes, it was punished only with fi.ne.2 After the con
quest, these different laws were settled by the Nonnans in 
the more merciful way; nnd if the delinquent fled, his 
pledge satisfied the law for him. But in the times of 
Henry the First, the law was again reduced to the punish· 
ment of this crime by death: and so it bas continued ever 
since.• 

ln the ancient la.ws of Wales, it is expressly declared, 
that robbery shall never be punished with death; •• be· 
eause (say these laws) it is a sufficient satisfaction for 
this crime, if the goods taken be restored, a.nd a fine paid 
to the person from whom they were taken, according to 
his station, for the violence offered him, and another to 
the king for the breach of the pea.ce.''' 

Robbery by a lnw of the United States, is punished 
capitally.6 By a law of Pennsylvania\, a person convicted 
of robbecy forfeits to the commonwealth his lands and 
goods, and undergoes a servitude not exceeding ten years, 
in the jail or house of coJTection.8 

I proceed now to the consideration of two other crimes 
at the common law, which, though property, as in the ci\Se 
of robbery, entem into their description, yet receive 
their deep dye from outrages against personal security. 

'SlDI."eG. 1 Haw. 90. 
• 2 Benry 292. 
'J IAYI Peu. 80S, L ll. 
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This cannot be enjoyed without a legal guard around the 
reaiaence of the person. 

"A man's house is his castle'' was the expression, in 
times rude and boisterous, when the idea of security waa 
found only on its 888ociation . with the idea of strength ; 
and in such times, no expression more emphatical could 
Jmve been used. In happier times, when the blessings of 
peace and law are expected and due-in such times, a 
man's house is entitled to an appellation more emphatic 
still-in such times, a man's house is his 1anctuary. "Quid 
enim sanctius, quid omni religione munitius, quam domu.s 
uniuscujusque civium?" 1 Into this sanctuary, the law 
herself, wlless upon the most urgent emergencies, presumes 
not to look or enter. We have seen, on many occasions, 
with what a delicate-! may add, with what a respectful 
-reserve, she treats the near and dear domestic connec
tions. We may well suppose, that she will guard, with 
peculiar vigilance, the favored spot in which a family re
side. Even those who endeavor clandestinely to pry into 
its recesses-such are 2 eave:sdroppers-receive her repre
hension: and unless the peace o1• security of the public 
require it, she will not suffet· its doors to be broken, to 
execute even her own imperial mandates. When she thus 
solicitously protects the residence of a family from inferior 
insults, we may rely, that she will zealously defend it 
from atrocious crimes. Such al'C nrson and burglary. 

Arson is a felony at common law, in maliciously and 
voluntat•ily burning the house of another.8 Tlus is not 
intended merely of the dwelling house itself, but extends 
to the outhouses ; as the barn, the stable, the cow bouse, 
the dairy house, the mill house, the sheep house ; which 
are parcel of the mansion house.• 

This crime may be committed by wilfully burni~g one's 
1 Clc. pro dom. 41. 
• 8 Ina. 86. 1 Haw. 106. 

t 4 Bl. Com. 169. 
•IDa. m. 
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1>\m house, if the house of another is also burnt; but if no 
mischief is done to that of another, it is not felony, though 
the fire was kindled with a.n intention to bum the house 
'Of that otber.t But if the mtention is to bum the bouse 
·of another person, and by the burning of this tha bouse of 
• third person is also burned ; the burning of the house of 
this third person ill felony ; because the pernicious event 
shall be coupled with the felonious intention.' 

Neither the mere intention to burn a house, nor even an 
~tual attempt to burn it, by putting fire to it, will, if no 
part of it be burnt, amount to felony; but if any part of the 
house be burnt, it is arson, though the fire afterwards go 
1)Ut of itself, or be extinguished.8 No misfortune, nor 
even culpable negligenee or imprudence, will amount to 
arson : it must be voluntary and malicious. A person, 
by shooting with a g'UI4 set fire to the roof of a house ; 
this was determined not to be felony.• 

Arson is a crime of deep malignity. The object of other 
felonies against the tight to property, is merely to give it 
a new master; the object of arson is to destroy it--to lose 
it to society, aa wellaa to its owner. The contusion and 
terror which attend arson, and the continued apprehension 
which follows it, are mischlefB frequently more distressing 
than even the loss of the property. 

The crime of arson was one of the very few punished 
.,apitally by the Saxon law. In the reign of Edward the 
First, those who perpetrated this crime were burnt, that 
they might suffer in the same manner, in which they had 
been criminal.5 This crime is also one of the nry few , 
11till punished e;apitally in Pennsylvania.' 

1 a Cro. ear. 878. • s Ina. (ft. •t aa ... 100. 
• 1 Hale, P . C. 669. '1 Beev. 485. t 1 Lawa Penn. 137-478. 
1 By an act of auembly pueed 22d AprU, 1794, araon Is punished 

by lmprf10ment at. harclJabo:r, for a period not leu Ulan be, 11or mons 
&ball tYelTe ,..,.. a Lawa Pema. eoo.-.&a. 
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Burglary is a felony at the common law, in breaking and' 
entering, by nigh~ the mansion house of another, with 
intent to commit a felony.t 

There have been some opiniona, that this crime, on a 
oonatruotion of the phrase" by night," may be committed 
at any time after the setting and before the rising of the
sun ; because the day was deemed to begin at the end, 
and to end at the beginning of those times; but the later 
and better opinion is, that if there be daylight enough to 
discern the countenance of a man when the crime is com-· 
mitted, it. cannot amount to a burglary.' 

To a burglary it is necessary, that the house be both, 
broken aud entered. The b1-eaking must be actual, and 
uot merely such as the law implies in every unlawful en-· 
try on the possession of another. To open a window; to 
unlock the door ; to break a hole in the wall ; to en tel' an 
open door and unlatch a chambe.r door; to come down the 
chimney; to knock at the door and rush in when it is 
opened; to gain admittance by an abuse of legal process. 
or by the means of a conspiring servant ; all these are ac
tual breaches. The least degree of entry with any part 
of the body, or with an instrument held in the hand, or 
even a load discharged from a gun, is sufficient to 81\tisfy 
that entry, which the law deems necessary to constitute the 
crime of burglary .a 

In a dwelling bouse only a burglary can be committed. 
But a house in which one sometimes resides, and has left 
with an intention to return ; a house which one has hired, 
and into which he bas bl'ought part of his goods, though 
he has not lodged in it; a chamber in a college; a room 
occupied in a private house by a lodger; the outrhous .. 
adJoining to tbe principal house; 1\11 these are mansion 
houses within the meaning of the ll\w.4 A shop may be 

1 3 In& ea. 1 aa ..... 101. t 1 Haw. 101. 
' 1 Haw. 103. . ' S Iua. M. 1 Haw. 103, 10'- 4 Bl. Com. 2liiS. 
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parcel of a ma.osion hoUBe ; but if it is severed by a leaatt 
to one 1rho works in it by day only. and does not lodge in 
it, it is not burglary to break and enter it in the oight
time.1 

To a burglary, an intention to commit some felony, 
and not merely a trespass. is indispensable; but, as wM 

shown on another OCC88ion,1 it is not necessary that the 
felony intended be committed ; and it is immaterial 
whether that felony be by common or by statute law.• 

By the law of Athens, burglary was a capital crime.• 
.Among the Saxons also, burge11tn~.rt were to be punished 
with death.' In Pennsylvania, burglary and robbery re
ceive precisely the same punishment.' The puoiahment 
for robbery baa been already mentioned. 

J wood lD.I. 888. 
1 fBl. Com.m . 
• 1 Be8Y. 485. 

t Ante, p. 868. 
• 1 Pot. A.nL e. JIS. 
• i Lawa Penn, 801, s. I. 



CHAPTER ill. 

OF CBJlC£8 AGAINST THE RIGHT OF INDIVIDUALS TO 

LIBERTY, AND TO :REPUTATION. 

LIBERTY, as we have seen on former occasions, is one of 
the na.tur&l rights of man; and one of the most important 
of those natural rights. This right, as well aa others, may 
be violated; and its violations, like those of other rights, 
ought to be punished, in order to be prevented. Yet these 
violations are scarcely discernible in our code of criminal 
law. 

This we must aacribe to one of two causes. Either thiJs 
right has been enjoyed iuvjolably: or the law has suffered 
the violations of it to e..icape with shameful impunity. 
The latter is the truth : I am compelled to add, that the 
latter, bad as it. is, is not the whole truth. Violations of 
liberty have not only been overlooked: they ha.ve also 
been protected; they have also been encouraged·; they have 
also been made; they have also been enjoined by the law. 
I speak this not only concerning the statute law; I am 
compelled to speak it also concerning the common law of 
England : I speak this not only concerning the law as it 
was received in the American States before their revolu· 
tion ; I am compelled to speak it also concerning the Jaw 
as it is TeCeived in them still : I speak this not only con
cerning the law as it is received generally in the other 
sister states; I am compelled to speak it also concerning 
the law aa it is received in Pennsylvania : nay, I am 
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farther compelled to speak it also of the law as it is recently 
received in our national government. 

Our pu/Jlic libetty we have indeed secured ;-elto ·per
pdua-But, notwithstanding all our boasted improvementB 
-and they are improvements of which we may well boast 
- the most formidable enemy to private liberty is, at this 
moment, the law of the land. 

In some former parts of my lectures,1 I have had occasion 
to remark, and I hl\ve remarked with pleasure, that solici
tous degree of attention which the law gives to personal 
security. Its most distant avenues are watchfully guarded. 
To decide questions, by which it may be affected in the 
highest, or even in inferior degrees, f have shown, in IL 

sublime part of our system, to be the incommunicable pre
rogative of sovereignty or selected sovereignty itseU. I 
have shown, that, by an operation inexpressibly fine, per
sonal safety never sees the ann which holds the sword of . 
justice, but at the moment when it is found necessary that 
its stroke should be made. Inferior to personal safety only, 
if indeed inferior even to that, is the consideration of per
sonal liberty. And yet. while personal safety can be 
authoritatively affected only by the community, or a body 
selected from the community impRrtially and for the occa
sion, the law implicitly, causelessly, unconditionally, and 
continually prostrates personal liberty at the feet of every 
wretch who is unprincipled enough to trample upon it. I 
say, unprincipled ; because a citizen, who has principle, 
will not wound it by using the authority of the law. In 
every state of the union--in every county of every state, 
there are shops opened, nay licensed, nay established by 
the law, at whioh its authority may be purchased. for a 
trifle, by the worst citizen, in order to infringe the personal 
liberty of the best. 

From the disgrace of these enormities against the rights 
1 ADte, Yol. 2, p. 281, et ~eq. 



392 LEOTURE8 ON LAW. 

of liberty, I gladly rescue the character and principles of 
the common law. The history of the se-veral proeeMes of 
capias, and orders and rules of commitment will show, 
when we come to it, that this part of our muniQipallaw is· 
of statute original ; and that it was produced in the darkest 
and rudest, though its existence has continued in the most 
enlightened and the most refined times. 

With another part of these enormities against the rights 
of liberty, however, impartiality obliges me to charge the 
common law. Man is compoeed of a soul and of a body. 
To mental M well as to bodily freedom, he has a natural 
and an unquestionable right. The former was grossly 
violated by the common law. Witness the many over
grown titles, by which the volume~ of the law are still dis
tended: witness, in particular, the custoi'D8 de modo dtci
mandi, and the writs de ezcommunicato capieftdo and de 
Aeretico comhurendo;1 These parta I only mention; becalld6 
from these parts we are happily relieved; they are parts 
of the common law, which did not suit those who emigrated 
to America: they were, therefore, left behind tbem. 

But, in some respects, private liberty is still the orphan 
neglected ; in others, she is still the victim devoted by our 
municipal law. So inveterate, indeed, is the vice of the 
law in this particular, that it hM infected ita very language. 
The tel'IDB, which denote the diminution or the destruction 
of personal safety-homicide, wounding, battel'y, ueault
are all prima facie understood in an unfavorable meaning; 
though they are sometimes e~eused, or justified, or even 
enjoined, M well as sometimes prohibited and punished 
by the law: b\lt to imprisoment, the idea of legal authority 
seems, in legal understanding, to be prima facU Mnexed: 
and when it speaks of the nnauthorized kind, it is obliged 
to distinguish it by adding the epithetafal.e or walaulfi,al. 

But legia1atol'8 should bear in their minds, and should 
1 4 BL Com. 46. 
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practically observe-and well persuaded I am, that our 
American legislatol"8 bear in their minds, and, whenever the 
nece888.ry resettlemeut of thiugs after a revolution can pos
sibly admit of it, will practically observe, with repro to 
this interesting subject-the following g1·eat and important 
political maxim :- Every wanton, or causelesa. or unneces
sary act of authority, exerted or autlto1ized, or encouraged 
by the legislature over the citizens, is wrong, and unjusti
fiable, and tyrannical: for every citizen is, of right, entitled 
to liberty, personal as well as mental, in the highest pos
sible degree, which can consist with the safety and welfare 
<>f the state. " Legum ''-I repeat it-.. servi sum us, ut 
liberi esse possimus." In the course of my future investi
gations into this point, I shall be able to evince, in the 
clearest manner, that our municipal regulations concerning 
it are not lees hostile to the true plinciples of utility, than 
they are to those of the superior law of liberty. 

Having made these preliminary observations on a 'sub
ject, which eo PatJy needs, and so richly deserves them1 

I proceed to search the little that is said in some of our 
systems of criminal law-in otbel"8 nothing is said-con
cerning it. 

False imprisonment is punishable by indictment, like 
888&nlte and batteries ; and the delinquent may be fined 
and impriso~ed.1 

Thus much concerning the crime of violating the per
sonal liberty of man. 

Reputation, except that of official charactel"8, seems no!:t 
of late times, any more than personal liberty, to have a~ 
tract.ed the distinguished regard of our public law : and 
even when it deigns a little degree of regard to it, that 
regard flows from a wrong principle, and is referred to a 
wrong end. Libels are considered aa objects of pnblic 
oognizaoce, not becanse the character, but because the 

I 4 BJ. Com. 218. 2 Haw. 110. 
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tranquillity of the citizens is precious to the public; and 
therefore, crimes of this natlll'e are classed and prosecuted 
and punished u breaches of the peace, and u much re
sembling challenges to fight.l But it was not always so. 

I said, on a former occasion,2 that robbery itaelf does not 
flow from a fountain more rankly poisoned, than that which 
throws out the waters of calumny and defamation. In say
ing so, I was waTranted by authority respectable and an
cient. By the laws of the Saxons, the felon, wbo robbed. 
was punished less severely than the wretch who calum
niated. By a law, made, towards the end of the seventh 
century, by Lothere, one of the kings of Kent, a calum
niator was obliged to pay one shilling to him in whose 
house or lands be uttered the calumny. It was conceived, 
it seems, to diffuse a degree of contamination over things 
inanimate. He was obliged to pay su shillings to the 
person whom he calumniated. and twelv~ shillings to the 
king. When we recollect, that, long after this time, a 
shilling could purchase a mtted os ; we may judge con
cerning the light, in which defamation was viewed at this 
time. But Edgar the peaceable, who flourished about two 
centuries afterwards, made, against this crime, a law much 
more severe: it decreed, that a person convicted of gi'088 and 
dangerous defamation should have his tongue cut out, un
leBS he redeemed it by paying his full were, as it was called, 
or the price of his life. This law was confirmed by Canute 
the Great.8 

By the laws of Egypt, a defamer was condemned to the 
same punishment, which would have been inflicted on the 
defamed, if the defamation had been true.• Solon, in one 
of his laws, ordained, thu.t a delinquent in slander should 
make reparation in money to the party injured; and should 
also pay a fine into the public treasury.' 

l 4 Bl. Com. 150. 
• 1 Gog. Or. L. 58. 

s Vol. 2, p. 814. 
' 1 Pot. Ant. 179. 
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A libel may be described-a malicious defamation of 
MY person, published by writing, or printing, or signs or 
pictures, and tending to expose him to public hatred, con
tempt, or ridicule.1 It is clearly a crime at the common 
Iaw.t 

It has "!>een often observed in the course of these lectures, 
that one extreme naturally produces its opposite. An un
warrantable attempt made in the Star Chamber, during 
the reign of James the First, to wrest the law of libels to 
the purposes of ministers, and nn effort continued ever 
since to carry that attempt into execution, and eveu to go 
beyond some of its worst principles, have, in England, lost 
to the community the benefit-9 of that law, wise and salu
tary when administered properly, and by the proper 
persoua. The decision in that case has ever since been 
considered, in England, as the foundation of the law on 
this subject. It will be proper, therefore, to examine the 
parts of that decision with.some degree of minuteness. 

The libel, prosecuted and co11demned, was a satirical 
ballad on a deceased archbishop of Canterbury and his liv
ing successor.a 

The first .resolution is, that a libel against a magistrate, 
or other public person, is a greater offence than one against 
~private man. This, in the unqualified manner here ex
pressed, cannot be rationally admitted. Other circum
lltances being equal, that of office ought to incline the 
beam, if the libel refer to J1is official character or conduct; 
because an officer is a citizen and more. But a libel of 
one lcind agaitl8t a private citizen, may certainly be more 
atrocious, and o£ example more atrociously evil, than a 
libel of another kind against a public officer. 

Another and a more important resolution in that case is 
-that it is immaterial whether the libel Le false or true. 
This resolution is clearly extrajudicial, because it appears. 

11 Haw. 1(13. ':Jlna.J74.. 1 (i ~p. 121S L 
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from the stat6 of the case, that the author of the libel was 
proceeded against on his own confession. The rule, how
~ver, has been followed by more modem det.enninations ; 
and reMOns have been offered to support it on the princi
ples of law. The provocation and not the fal:,~ity, says Sir 
William Blackstone, is the thing to be punished criminally. 
In a civil action, he admits, a libel m~t appear to be falae 
as well as scandalo~ ; for, i [ the charge be true, the 
plaintiff bas received no private injury, and haa no ground 
to demand a compensation for himself, whatever offence it 
may be against the public peace ; and, thel'efore, upon a 
~ivil action, the truth oi the accu81\tion may be pleaded 
in ba.r of the suit. But in a criminal pl'0800ution, tlae 
tendency which all libels have to create animoeities, and 
to disturb the public peace, is the sole consideration of the 
law.1 

Upon this passage, I observe, in the first place, that a 
libel is a violation of the right of character, and not of the 
right of personal safety. It is no wonder if the reasoninp 
on this crime are inaccurate, when its veJ'Y principle ia 
mistaken. 
. I observe, in the second place, that these inaccurate 
reasonings are attempted to be established by a gross in
eonsistency. When they refer to the effect. of the libel, 
they suppose the tendency to produce disturbances of the 
peace: when they refer to the cauu of the libel, they say 
to him who is actuated by them-you ought, in a setUed 
government, to complain for every injury in the ordinary 
eoDI'8e of law, and by no means to revenge youraelf.S 
Wl1y is not this advice given consistenUy, to the pe:rson 
provoked by the libel ? If he has received an injury-if 
on that injury a crime is superinduced; the law Will repair 
the former, and punish the latter; if no injury bas been. 
auatained, no foundation· haa ·been laid for a crime. 

t ~ BL Com. 150. 
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I observe, in the third place, that Sir William Black· 
stone here seems not to have been sufficiently attentive to 
a principle, which he ·properly subscribes in another part 
of his Commentaries: 1 the crime includes an injury: 
every public offence is also a private wrong, and somewhat 
more: it affects the individual, and it likewise affects the 
()()mmunity. 

The only points, it is said, to be considered in the p:rose
~mtion for a libel, are, finJt, the making or publishing of 
the book or writing: secondly, whether the matter be 
~rimina1.1 

On the last of these two points, a celebrated oontr()
versy has subsisted between judges and juries ; the former 
~laiming its decision as a question of law; the latter claim
ing it as a question of fact, or, at least, necel!8arily involved 
in the decision of a question of fact. After what I have 
:said, in a former lecture,• concerning the general duties 
:and powers of juries, you will be at no 1088 to know 
my sentiments on this controverted subject. I only ra. 
mark, at present, that if a libel be, 1\8 I think it is, a crime 
against the right of reputation ; the trial on a libel must 
be the trial of a character, m· some part of a character. Of 
.all questions, almoet, which can be proposed, I think this 
the moet remote from a questi.on of law. 

The constitution of Pennsylvania bas put this matter 
upon an explicit footing, consonant, or nearly consonant 
in my opinion, to the true principles of the common law; 
.. in all indictments for libels, the jury shall have a right 
to detennine the law and the facts, under the direction of 
the court, as in other cases.'' ' 

The puDiahment of a libel is a fine, or a fine and corpo
nl punishment.' 

J 4 Bl. Com. 15 •. • Jd. 1151. 
I Vol. 2, p. 18U, • Mq. • Art.. 9, a. 7. '1 Haw. 1118. 



CHAPTER IV, 

OF OJUHBS AGAINST THE RlGHT OJ!' INDIVIDUALS TO , 

PERSONAL SAFETY. 

THE crimes which are next to be enumerated a.nd con· 
11idered 11.re those against the right of pel'sonalsa.fety. On 
this subject, the common law hM been peculiarly accu.rate 
anti attentive. 

An a.ssault is au attempt or offer, with force and vio-
lence, to do li corporal hurt to another; a.s by striking at 
him ; by holding up the fist at him ; by pointing a pitch
fork at him, if he be within its reach ; by presenting a gun 
at him, if he be within the distance to which it will carry; 
or by any other act of a similar kind, done in an angry 
and threatening manner.1 An assault is violence incho.
ate.2 

A battery is violence completed by beating another. 
Any injury done to the person of a man, in an angry, or 
revengeful, or rude, or insoleut manner, a.s by touching 
him in any manner, or by spitting in hiM face, is a battery 
in the eye of the law.3 In ·that eye, tLe person of every 
man is sacred: between the different degrees of viol en~ it 
is impossible to draw a line: with great propriety, there
fore, its very fil's.t degree is prohibited.• 

Wounding is a dangerous hurt given to another ; and 
i8 an aggravated species of battery.' 

• 1 Haw. 188. 
1 1 Haw. 1M. 

898 

• 8 Bl. Com, 120. 
• 8 Bl. Com. !SO. 'IcL W. 
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These offence::~ may unquestionably be considered as 
private injuries, for which compensation ougllt to be de
ereed to those who suffer them. But Yiewed in a public 
light, they a1-e breaches of the public peace : as such they 
may be pJ'OSecuted; and as such they may be punished. 
The punishment is fine, m· fine and imprisonment.1 

A battery or an assault, violence or an offer of yioleuce, 
is susceptible of deep criminality from the atrocious inten~ 
tiou, with which it is sometimes oftered or done. An as
sault with a design to murder, to perpetrate the last out
rage upon the honor of the fair sex:, or to commit the 
erime which ought not to be even named-these are in
~tances of what I mention: in these iruJtances, to a heavy 
fine and imprisonment, it is usual to add the judgment o£ 
the pillory.2 

Assaulta1 hatterie$, and woundings may be sometimes ex
eused, and sometimes justified. The particular cases in ' 
which this may be done, will be explained with more pm
priety, when we come to consider them 88 private injuries, 
~d not as public offences. 

Affrays are crimes against the personal safety of tbe 
citizens; for in their personal safety, their personal security 
and peace are undoubtedly comprehended. An affray is a 
fighting of persons in a public place, to the terror of the 
eitizens. They a.re considered as common nuisances. 
They may, and ought to be suppressed by every person 
present; and the law, as it gives authority, so it gives 
p~tection, to those who obey its authority in suppressing 
them, and in apprehending such 1\8 are engaged in ther,n; 
if by every person present; then still more strongly by the 
-officers of peace and justice.' In some cases, there may be 
an affray, where there is no actual violence; aa where a 
man arms himself with dangerous and unusual weapons, in 

t 1 Haw. 184. 'Bl. Oom. 217. 
• 3 Ins. 1118. 'Bl. Com. 146. 

I ' BL Com. lU'l. 
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such a manner, as will naturally diffuse a terror among 
the people.t 

To challenge another, by word or lettel', to fight a duel~ 
or to be the messtmger of Kuch a challenge, or to provoke, or 
even to endeavor to provoke, another to send JJuch a chal
lenge, is a crime of a very high nature, and hJ severely 
reprehended by the law: s duels are direct and insolent 
contempt& of the justice of the state.• 

Athays are punished by fine and imprisonment, the 
measure of which must be _regulated by the circumstances 
of the case.• For sending a challenge, the offenders have 
been adjudged to pay a fine, to be imprisoned, to make a 
public acknowledgment of their offence, and to be bound 
to their good behavior. 

It cannot have escaped your observation, with what a 
judicious mixture of poignant contempt the common law 
seasons its indignation against those, who are so 106t to 
true sentiment as to deem it hononble to insult the justice 

. of their country. They are not treated as criminals of 
dignity : they are coru;idered in the very degraded view of 
common nuisances : the pub·id offals of the shambles are . 
viewed, as we shall see, iu the same light. 

Neither can it have escaped your obtlervation, with what 
a deep knowledge of human nature, the common law traces 
and pursues duels to what is frequently their cowardly as 
well as their cruel source. Many are vaiti and base 
enough to wish and aspire at that importance, which, in 
\heir perverted notions, arises from being even the second 
in a qutnTel of this nature, who have not spirit enough to 
face that danger, which a.rhJes from being the first. Hence 
often the officious and the insidious offe~ of friendship, as 
it is called, on these occasions, by those who, with hearts 
pusillanimous and. malignant, inftame, instead of endeavor-

1 1 Haw. 185. 
• t Haw. 138. 

• S 1111. 168, 1 Raw. 186. 
tId. lbJd. 
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ing, as thoee po68e88ed of bravery and humanity would 
endeavor, to extinguish an unhappy disput;e-a disp)lte~ 
perhaps, unpremeditated as well ll.i unhappy-regretted 
as well as unintended by the immediate parties-and t<> 
rescue them f1·om the consequences of which, without any 
violation of the rules of true honor, and even without any 
·departure from the rules of false honor, which every one 
ha.s not the calm courage to violate, nothing is wanting 
bot a conduct diametrically opposite to that of these pre
tended friends-a conduct which will prevent extremities,. 
without wounding a sentiment which, without necessity, 
ought not to be wounded, because it is delicate though it 
be mistaken. 

Animated with a just degree of blended resentment andt 
disdain against the conduct first described, the common: 
law wisely and humanely extend.S disgrace and ceusure 
and punishment to those who provoke, even to those wh«> 
endeatJor to provoke, another to send a challenge. 

On the same principles on which affrays are prohibited 
and punished, riots, routs, and unla-rful assemblies are 
also prohibited and punished by the common law. Two. 
persons may commit a'n affray; but to a riot, a rout, or &Jll 

unlawful assembly, three are necessary. A riot is a 
tumultuoWJ disturbance of the peace by persons unlawfully 
assembled with a view to execute, and actually executing,. 
some unlawful act, in a violent and turbulent manner, to• 
the terror of th~ people.1 A rout is a riot unfinished; and 
is committed by persons unlawfully &SSembled with a 
view to execute, and actually making l\ motion to execute, 
an unlawful act, the executicm of which would render the 
riot complete. An unlawJul assembly is a.n unfinished 
rout; and is committed by persons unlawfully assembled 
with a view, but without actually making a motion, to 
execute an unlawful act, to the execution of which, if 

11 Raw. JM. Salk.~. 3U..l'Z6.. 
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they had made an actual motion, they would have been 
guilty of a rout.l The punishment of these o1fences, a.t 
the common law, has generally Leen hy fine aml imprison
ment only: cases, however, very erwrmous have Leen 
punished by the pillory also.• 

Mayhem is a crime committed by violently depri-ving 
()ne of the use of any part of his body, by losing the use 
()f which l1e becomes leliS able, in fighting, to annoy his 
adversary or to defend hilm;elf.8 This is an atrocious 
breach of the public peace and security. By it, one of the 
eitizentJ is di!)abled from defending himHeU ; by it, his 
fellow citizens are debar1·ed from receiving that social aid 
which they are obliged to give; by it, the state loses those 
ser~ices, which it bad a. right to exact and expect. In 
ancient times, this crime was punished according to the 
law of t·etalia.tion: it is now pun.hihed with fine and im
prisonment.' 

The forcible abduction or stealing of a person f1-om his 
country, is a gross violation of the right of personal safety. 
To t.his clime the term kidnapping is appropriated by the 
law. It robs the state of a citizen; it banishes tbe citizen 
from his country; and it may be productive of mischiefs 
of the most lasting and humiliating kind. By the common 
law, it is punished with fine, with imprisonment, and with 
the pillory.6 

A rape is an irreparable and a most atrociouts aggression 
()D the right of personal safety. Besides the thousand 
excruciating, but nameless circumstances by which it ia 
·aggravated, some may be mentioned with propl'iety. It 
is a crime committed not only against the citizen, but 
against the woman ; not only against tha common righfB 
of society, but against the peculiar rights of the sex: it iii 
committed by one from whom, on every virtuoUB and 

1 1 u ...... 1118. 
•4Bl. Com. JOe. 

t ld. 1110. 
'Id. 119. 

I J Ha ... 111. 
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:tnauly pl'inciple, her sex is entitled to inviolable protection, 
and her honor to the most sacred regard. This crime is 
one of the selected few, which, by the laws of the Saxons, 
were punished with death. The same punishment 1 it still 
undergoes in the commonwealth of Pennsylvania.1 On 
th.is subject, for an obvious reason, particular observations 
will not be expected from a lecture in the hall : they are 
fit for the book and the closet only : for even the book 
aml the closet they are fit, only because they &l'e neces
sary. 

The crirue not to be named, 1 pass in a. total silence. 
I now proceed to consider homicide, and all its different 

a~pecies. Homicide iM the generical term used by the law 
to denote every human act, by which a man is deprived 
of his life. It may be annnged under the following divis· 
ions-enjoined homicide-justifiable homicide--homicide 
hy misfortune~xcusable homicide-alleviated homicide 
-malicious homicide- treasonable homicide. 

I. 1. Homicide is enjoined, when it is necessary for the 
defence of the United Stntes, or of Pennsylvania. At 
present, it is not necessary for me, and, therefore, I decline 
to examine the general and very important subject con
cerning the rights of war. I confine myself merely to 
tl1at kind of war, which is defensive: and even that kind 
I now consider solely as a municipal regulation, established 
hy the constitution of the nation, and that of this com
monwealth. 

The constitution of the nation is ordained to "provide 
for the common defence." In order to make. " provision " 
for that defence, congress have the power to "provide 
for anning the militia," and "for calling them forth." 

1 1 I.ws Penn. 185. 
t By the act of ueembly of 22d April, 17114, the punlahment of \hll 

<:time ts ehanged into Imprisonment at hard labor, for a period •ot 1• 
than t.en, nor more than twenty-one yean. 3 Laws Penn. 600. Ed. 

.26 
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•• to repel invasions: " they have power " to pt'Ovide & 

navy," '~ to -raise and support armies," " to declare war."l 
Whenever the primary object, " the common defence," t1m

ders it necessary, the power becomes the duty of congress: 
and it requires no formal deduction of logic to point to the 
duty, when necessity shall require, of military bodies, 
"raised, supported, and armed." In Pennsylvania, it is 
explicitly declared upon the very point, that "the freemen 
of this commonwealth shall be armed for its defence." 2 

2. Homicide is enjoined, when it is necessary for the 
defence of one's person or house. 

With regard to the first, it is the great natural law 
of self-preservation, which, as we have seen,1 cannot be 
repealed, or supenoeded, or suspended by any human in
stitution. This law, bowever, is expressly recognized in 
the constitution of Pennsylvania.' "The right of the
citizens to bear arms in the defence of themselves shall 
not be questioned." This is one of our many renewals of 
the Saxon regulations. "They were bound," says Mr. 
Selden, "to keep arms for the preservation of the king
dom, and of their own persons." a 

With regard to the second; every man's house is deemed~ 
by the law, to be his 0&8tle; and the law, while it invests. 
him with the power, enjoins on him the duty, of the com
manding officer. "Every man's house is his castle," says 
my Lord Coke, in one of his reports, "and he ought to
keep and defend it 11.t his peril ; and if any one be robbed 
in it, it shall be esteemed his own default and negligence." 5 · 

For this reason, one may assemble people together in order 
to protect and defend his house.7 

8. Homicide is frequently enjoined by the judgment of 
cou.rt.a agreeably to the directions of the law. This is th~ 

l Oona. U. 8. art. 1, a. 8. 
a Ante, VOL 2, p. 886. 
•'l Rep. 6. 

t Cona. Penn. art. 6, a. 2. 
• Art.. 9, a. 21. 'Bac.on Gov. 40. 
T I Hale P . c. 547. 4 Bl. Com. 223. 
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case in all capital punishments. This species of homicide 
is usually classed with th08e kinds wbich are justifiable. 
The epithet is true so far 88· it goes. But it goes not far 
enough to characterize the conduct of the officet• to whom 
it relates. One may be justifiable in doing a thing, in 
omitting to do which he may be equally justified. But 
this is not the case with a sheriff, or other ministerial 
officer of justice. He is commanded to do execution. 

II. Ati homicide is enjoined, when a sentence of death 
is to be executed ; so it is sometimes justified in the execu
tion of other process from the courts of justice. When per
sons, who have authority to arrest, and who use the proper 
means for that purpose, a1·e resisted in doiug so, and the 
party making resistance is killed in the struggle ; this 
homicide is justifiable.1 If a person, who interp~es to
part the combatants in an affray, and gives notice to them 
of his friendly intention, iR 888aulted by any of them, and .. 
in the struggle. happens to kill; this is justifiable homi
cide. For, in such casea, it is the duty of every man to 
interpose, that mischief may be prevented, and the peace 
may be preserved, This rule is founded in the plinciples 
of social duty.ll If a woman, in defence of her honor, kill 
him who attempta the last outrage against it; this 
homicide is justifiable.• In the same manner, the
husband or father may justify the killing of one, who
makes a similar attempt upon h.ia daughter or wife.~ 
In· these instances oi justifiable homicide, the person wh() 
has done it is to be acquitted and discharged, wifu 
commendation rather than censure.6 · 

III. Homicide by misfortune happens, when a man, in 
the execution of a lawful act, and without intending any 
harm, unfortunately kills another.8 The act must not 

1 Eden. 1109. Foe~ 2'10. 1 Bale, P. C. 494. 
•Foet. 2'12. Eden. jQ(!. • Foet. 2'1'- Edell. 210. 
•4 BJ. Com. 181. 1 Ic1. 182. Fost. 2'79. •:ro.t. 258. 
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only be lawfnl, but must also be done in a lawful manner. 
lf a master, con-ecting his servant moderately, happens ttt 
occasion his death, it is only misadventure; for the act of 
correction was lawful: but it is much otherwise, if he ex
ceed in the manner, the instrument, or t,he quantity of the 
correction.• 

This species of homicide, if found by a jury, still, in 
strict law, 1\8 it is received in England, subjects the un
fortunate-! cannot call him the guilty-party, to a for
feiture of his personal estate; or, as some 8ay, only a part 
of it. He has, it is true, his pardon, and a writ for restor
ing hia goods, as a matter of com'Se, when he pays the fees 
for them.1 Sir William Blackstone seems to make IUl 

apology for this forfeiture, by observing, that, in the case 
of homicide by misadventure, the law presumes negligence, 
or, at leaat, a waut of sufficient caution, in him who waa 
so unfortunate ·as to commit it ; who, therefore, is not 
altogether f~ultlesa.• The law itself is severe in this in
stanc~onfesaedly so: but the apology for it seems to 
be founded on a principle, rigorous and totAlly inadmis
sible. 

Shall the unfortunate be nece8Sarily viewed as al.t!o 
- incautious? Shall negligence be presumed by the law, 
when misadventure has been found by the jury? No. 
The doctrine is inadmissible. It is rigorous. Accidents 
of this lamentable kind may 'be the lot of the wisest and 
most cautious, and of the best A.nd most humane among 
men: they most frequently happen A.mong those who are 
relations or friends ; because those associate most {J-e

quently together. In such cases, to ascribe the calamit . .Y 
to a conduct "not altogether faultless;'' to "presume 
negligence," when nothing existed but bitter misfortune, 
would, indeed, be to " heap affiiction upon the bead of the 

14 Bl. Com. 182. l!'ost. 262. 
•Id. 186. 

t 4 Bl. Com. 18ft 
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aftlicted," and to, stab afresh a heart still bleeding with its 
former wound. It would be to aggravate the loss of even 
a brother, a parent, a child, a wife; if of aggravation such 
a loss, in such circQmstances, is susceptible.1 · 

The law itself, in this instance, is, as has been mentioned, 
aever~onfessedly t~o. The fees of office have probably, 
in this as in too many other instances, prevented improve
ment. "I ·therefore think," to use the expressions of a 
great master of criminal law, "those judges, who have 
iaken general verdicts of acquittal in plain cases of hom
icide by misfortune, have not been to blame. They have, 
io say the worst, deviated from ancient practice in favor 
of innocence, and have prevented an expense of time and 
money, with which an application to the great seal, though 
in a matter of COU1'8e, as this undoubtedly is, m'U.Bt be con
atantly attended." 2 It is proper to ~erve that this late 
practice of the judges is mentioned by Sir William Black
»tone, in terms which intimate his approbation.8 

IV. Excusable homicide is that which. on a sudden 
affruy • between parties., is given in the necessary defence 
of him who wishes and endeavoTS to quit the combat. 
This is carefully to be distinguished, because it is mate
l·ially different, ft·om that kind of self-defence which is 
justified or enjoined to prevent the perpe~ration of tl1e 
most atrociotld outt-age upon one's pemon or habitation.6 

The species of homicide, wJ1ich we are now to cousider, 
though excmmble by the benignity of the· law, ill still 
culpable. It is done, when a person, engaged in a sudden 
dray, quits the combat before a mortal wound is giveu, 
and retreats or flies as far as l1e can with safety ; and the11, 
urged by mere necessity, kills his adversary for the pres~ 
ervation of his own life.' This species approaches near 
to manslaughter ; and, in experience, the boundary between 

1 Foet. *· 
• Foat. 276. 

1 Feet. 288. 
• 4 Bl. Com. 183. 

I m. Com. 1.86. 
• Foat. 275. 
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them i11, in some places, difficult to be discerned : it is 
mai·ked, however, in the consideration of law. In both 
species, it is suppoeed that passion has kindled on each 
side ; and that blows have paaaed between the parties. 
But in the case of manslaughter, either the combat on both: 
sides continues till the mortal stroke is given, or the party 
giving it is not in imminent danger: whereas, in the case 
of excusable homicide, he who ie excused declines, before 
a mortal stroke given, any further combat, and retreats as 
far &II he can with safety ; and then, through mere necea
sity, and to avoid immediate death, kills his adversary.1 

Though this species of homicide is very different from 
that which happens by misfortune ; yet the judges, in one 
as well as the other, permit, if not direct, a general verdict 
of acquittal.' 

V. To alleviated homicide, the term. fTUifiiAlavghter is 
appropriated. When the epithet alleviated is applied to 
this species of homicide, it must be undenJtood only as 
compared with that which is malicious : for manslaughter, 
though in this view an alleviated, is a felonious homicide. 
It is the unlawful killing of anothe1-, without malice; and 
may be either voluntarily, upon a sudden heat or provo
cation; or involuntarily, but in the commission of some 
unlawful act. When manslaughter is voluntary, it is d.U!
tinguished from excusable homicide by this criterion-that, 
in the. latter case, the killing is through necessity, and to 
avoid immediate deR.th; whereas, in the fonner, there is 
no necessity at all ; it being a sudden R.Ct of revenge. 
When manslaughter is involuntary, it is distinguished 
from l1omicide by misfortune by this criterion-that the 
latter a:lways happens in consequence of a lawful, the for
mer, in consequence of an unlawful act. Manslaughter, 
both voluntary and involuntary, is distinguished from 

1 Poet. 275, m . 4 Bl. Com. 185. ' 4 Bl. Com. 188. 

• 
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malicious homicide by this criterion-that the latter is with, 
the former without, malice. 

In England, m&D.Slaughter is punished by burning in the 
hand, and by the forfeiture of goods and chattels.! In 
the United States, it is punished by a fine not exceed
ing one thousand dollars, and by impris(:mment not ex
-ceeding three yea.r.s.2 In Pennsylvania, a it is punished hy 
a fine at the discretion of the court, and by imprisonment 
not exceeding two years ; and the offender shall find secu
rity for his good behnior during life. 4 

VI. To malicious homicide the term murder is appJ'O
priated by the law. This nl\me was, in ancient times, 
applied only to the •ecrBt killing of another; for which 
the vill or hundred where it was committed was heavily 
amerced. This amercement was called murdrum. This 
~~:pression is now applied to the crime; and the crime is 
now considered in a very different, and much more ex
tensive point of view, without regarding whethet· the person 
killed was killed openly or secretly.6 

Murder is the unlawful killing of another with malice 
aforethought, express or implied.8 The distinction, you 
observe, which is strongly marked between manslaughter 

a 4 Bl. Com. 193. 'Laws U. S. 1 ooog. 2 aeaa. c. 9, a. 7. 
a 1 Laws Peno. 846. 
• The puniahment. of ~oltmtaru lll&flslaughter, by the act of 22d .April, 

1'7'04 (SLaws .Penn. 601, a. 7 ), l.s, fol' the first offence, lmprlaonment at 
bard labor, not Jesa than t'll•o, nor more than ten years ; and the 
~!fender ehall be sentenced llkewi.ae to p;lve eecurlt.y for h.i8 good bebav. 
ior during Ufe, or for any leu time, according to the nature and eo
.,rmlty of tbe oJI'enc;>. For the eecond offence, he aball be lmpriaonoo 
~aforesaid not lees than six, nor more than fourteen years. In caaes of 
in~oluntary manslaughter, the prosecutor for the commonwealth may, 
with the ltaveof the court, wavetbe felony, and charge the person wlth 
a mJidemeanor ; who, 0.11 couYictlon. shall be fined and Imprisoned aa In 
aaea of mledemeanor ; or the proaeeutor may charge both offences lo the 
indictment; and the jury may in such cue acquit the party of one, and 
:be! bfm guilty of t.he other charge. 3 Laws Penn. 601, s. 8. Ed. t' BL Com. 1116. • 3 Ina. 47. 
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and murder is, that the former is committed without, d1e 
latter with malice aforethought. It is essential, therefore. 
to know, clearly and accurately, the true and legal import 
of this characteristic distinction. 

There is a very g1•eat difference between that seus~ 
which is conveyed by the expression malice in common 
language, and that to which the term iM appropriated by 
the law. In common language, it is most frequenUy used 
to denote a sentiment or passion of st1·ong malevolence Lo

a particulat· person ; or a gettled anger and desire of re• 
venge in one person against another. In law, it means 
the dictate of a wicked and malignant he&lt ; of a de
praved, perverse, and incorrigible di~;position. Agreeably 
to this last meaning, many of the cases, which are arranged 
under the head of implied malice, will be found to turn 
upon this single point, that the fact has been attended 
with such circumstances-particularly the circumstanceg. 
of deliberation and cruelty concurring-as betray the
plain indications and genuine symptom:~ of a mind griev
ously depl'aved, and acting from motives highly criminal ; 
of a heart regardless of social duty, and deliberately bent 
upon mischief. This is the true notion of mo.lice, in the 
legal sense of the word. The mischievous and vindict.ive 
spirit denoted by it, must always be collected and inferred 
from the circumstances of the transaction. On the cir
cumstances ofthe transaction, the closest attention should. 
for this reason, be bestowed. Every circumstance Jni\Y, 

weigh something in the scale of justice. 
In England, in the United States, in Pennsylvania, amt 

almost universally throughout the world, the crime of 
wilful and premeditated murder is and has been punishec.l 
with death. Indeed it seems agreed by all, that, if a cap
ital punishment ought to be inflicted for any crimes, this 
is unquestionably " crime for which it ought to be in
flicted. Those who think that a capital punishment is. 
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enjoined against this crime by the law which is divine, 
will not imitate the conduct of that Polish monarch, who 
remitted to the nobility the penalties of murder, in a chal'
ter of pardon beginning atTogantly thus L-" Nos divini 
juris rigorem moderantes, etc." 2 

VII. Treasonable homicide is committed by a servant 
who kills his master, and a wife, who kills her husband. 
J>etit treason is the name appropriated, by the law, to thi$ 
crime. It arises from the relation which subsists between 
the person .killing and the person killed. The crime 
which, committed by another, would be murder, is petit 
treason wheu committed by the wife, or by a servant. 

The• punishment of this crime, iu England, is, that the 
· man is drawn and hanged; and the woman is drawn an1l 

bumed.8 By a law' still in force in Pennsylvania, per
eons convicted of this crime, or of murder, shall sutter ws 
the laws of Great Britain now do or hereafter shall direct 
and require in such cases respectively.' 

1 4 Bl '()om. 194. 
~Munier, by the act of 22d AprU, 1794, 1e dlatinguiahed Into two ~ 

,-. Murder of the first degree alone la punished with death, t.nd Is 
the only capital crime now known to tbe lawe of Pennsylvania. Mur
der perpetrated by met.na of polson, or by lying in wait, or by any oth~r 
kind of wilful, deliberate, !'Dd premeditated killing, or committed in 
the perpetration, or attempt to perpetrate, any anon, rape, robbery, or 
burglal'J ls deemed murder ln tbf) Brat degree. All other kintls of mur
der are deemed murder In tbe aeoond degree. The punishment of this 
Is lmpriaonment at hard labor, for a period not le811 tllan five, nor more 
'han ·eighteen yeara. 8 Lawa. Penn. 599, 600, as. 1, 2, 4. Ed. 

a 4 81. Com. 204. c 1 Lawa Penn. 1S5. 
• "Every person liable to be prosecuted for petit treason shall ln fu

fure be Indicted, proceeded agatnst, and punished, aa Is directed ln other 
klnda of miU'der." A.et of 22d April, 17~, a. S. 8 L&wa Penn. 600. Ed. 



CHAPTER V. 

01" CRIMES, DOIEDIATELY AGAINST THE COMl!UN'ITY. 

I RAVE hitherto considered crimes, which wound the 
community through the sides of individuals: I now come 
to consider one which directly and immediately aims a 
atab at the vitals of the community herself. I mean 
treason against the United States, and against the state of 
Pennsylvania. 

Treason is unquestionably a crime moet dangerous to 
the society, and moet repugnant to the firat principles of 
the social compact. ft must, however, be observed, that 
as the crime itself is dangerous and hoe tile to the state, so 
the imputation of it bas ~en and may be dangerous ~md 
oppressive to the citizens. To the freest goven1ments this 
observat-ion is by no means inapplicable ; as might be 
shown at large by a deduction, historical and political, 
which would be both intea-esting and instructive. But, at 
present, we have not time for it. 

To secure the state, and at the same time to secure the 
citizens-and, according to our principles, the last is tbe 
end. and the first is the means-the law of treason should 
possess the two following qualities. 1. It ahould be deter
minate. 2. It should be stable. 

It is the observation of the celebrated Montesquieu,t that 
if the crime of treason be indeterminate, this alone is suf
ncient to make any government degenerate into arbitrary 

412 
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power. In monarchies, ~md in 1-epublics, it furnishes an 
~pportunity to unprincipled courtiers, and to demagogues 
~qually unprincipled, to ha1'8.118 the independent citizen, and 
the faithful subject, by treasons, and by prosecutions for 
treasons, constructive, capricious, and oppreeaive. 

In point of precision and accuracy with regard to this 
c a·irne, the common law, it must be owned, was g1'0881y de
ficient. Its description was uncertain and ambiguous; and 
its denomination and penalties were wastefully communi
cated to oftences of a dii'ferent and inferior kind. 1'o 
lop oft these numerous and dangerous excrescences, 
and to reduce the law on this important subject to a 
designated and convenient form, the famous statute of 
treasons was made in the reign of Edward the Tbird, on 
the application of the Lords and Commons. This statute 
has been in England, except during times remarkably 
tyrannical or turbulent, the governing rule with regard to 
treasons ever since. Like a rock, strong by nature, a.nd 
fortified, as successive occasions required, by the able and 
the honest assistance of art, it has been impregnable by all 
the rude and boisterous assaults, which have been m&de 
upon it, at dift'erent quarters, by ministers and by judges; 
and as an object of national security, 1\S well as of national 
pride, it may well be styled the legal Gibraltar. of Eng
land. 

Little of this statute, however, demands our minute at
tention now; as the great changes in our constitutions 
have superseded all ita monarchical parts. One clause of 
it, indeed, merits our strictest investigation ; because it is 
trausclibed into the constitution of the United States. 
Another clause in it merits our strongest regard ; because 
it contains and holds forth a principle and an example, 
worthy of our observance and imitation. 

After having enumerated and declared all the different 
species of treason, which it was thought proper to estab-
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)ish, the statute proceeds in thhi manner: .. and because 
many other cases of like treason may happen in time to 
come, which~ at present, a man cannot think or declare; it 
is assented, that if any other case, supposed treason, which 
j~ not specified above, happen befot·e any judges, they HhaU 
uot go to judgment in such case; but shall tarry, tiU it be 
shown and declared before the king and his parliamen~ 
whether it ought to be judged treRSou Ol' othet· felony.'' 

The great and the good J..ord Hale ohiel'Ves 1 upon this 
clause, •• the great wisdom and care of the parliament, to 
keep judges within the bounds and express limits of this 
statute, and not to suffer them to run out, upon their own 
opinions, into constructive treasons, though in cases which 
seem to have a parity of reason ''-cases of like tl-eason
u but reserves them to the decision of parliament. This," 
he justly says, "is a great security as well ~ direction to 
judges; and a great safeguard even to thits Kact·ed act it .. 
self. 

It is so. And it was all the safeguat'd which the parlia
ment, by the constitution, as it il! called, of England, could 
give. It was a safeguard from the t\l'bitmry constmctions 
of conrt8: it was a shelrer·fi'Om judicial 11tonns: but it 
was no security against legit~lative tempests. No parlia
ment, however omnipotent, could bind its t~uccessorH, pos
sessed of.equal omnipotence; nnd no power, higher than 
the powet· of parliament, was then or is yet recognised in 
the juridical system of England. What was the conse
quence? In the very next reign, the fluctuating and capri
cious one of Richard the Second, the parliaments wel'e pn)
fuse, even to ridicule-if, in sucl1 a serious subject. ridi
cule could find a place-in enacting new, tyrannical. 1\11<1 
even contradictory treasons. This they did to such an 
abominable degree, that, as we are told by the first pal'lia
ment which met under his successor, "there wa.~ no man 

11 Haht P. C. 269. 
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who knew how lae ought to behave himself, to do, speak, 
.Ol' say, for doubt of the pains of such treasons." I 

In the furious and sanguinary reign of Henry the 
Eighth, the malignant spirit of inventing treasons revived, 
.and was canied to such a height of mad· extravagance, 
that, as we have seen on another occasion, the learned as well 
as the unlearned, the cautious as well as the unwary, the 
honest as well as the vicious, were entrapped in the snares. 
How impotent, as well88 cruel and inconsistent, is tynmny 
in the extreme! His savage rage recoiled, at some times, 
upon those who were most near to him ; at other times, 
with more justice, upon himself. The beautiful and ami· 
able Boleyn became the victim of that very law, which 
her husband, in his fit of lustful passion- for the monster 
W88 callous to love-made for her security. When the 
enormities of his life and reign were drawing towards their 
end, his physicians saw their tyrant in the it- patient; and 
they refused to apprise him of his situation, because he 
had made it treason to predict his death. 

Admonished by the history of such times and transac
tions 88 these, · when legislators are tyrants or tools of 
tyrants; establishing, under their own contl'ol, a power 
superior to that of the legislature; and availing themselves 
of that power, tnore permanent as well as superior; tl1e 
people . of the United States have wisely and humanely 
ordainedt that ''treason against the United States shall 
consist only in levying w~~or against them, or in adhering to 
their enemies, giving them aid and comfort." 3 

In this manner, the citizens of the Union are secured· 
effectually from eveu legislative tyranny: and in tb.il! in· 
stance, 88 in many others, the happiest and most approved 
example of other times has not only been imitated, but 
43xcelled. T his single sentence comprehends our whole of 

1 St. 1, Hen. 4, e. 10. I Con. U. S. art. 8, a. S. 
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national treason; and, as I mentioned before, iii transcribed 
from a. part of the statute of Edward tlie Third. By those
who proposed the national constitution, this was done, that, 
in a subject so essentially interesting to each and to all. 
not a single expression should be introduced, but such as 
could show in its favor, that it was recommended by the 
mature experience, and ascertained by the legal interpreta.
tion, of numerous revolving centuries. 

To the examination and construction, and well desig
nated force of those expressions, I now solicit your strict 
attention. 

"Treason consists in levying war against the United 
States." In order to understand this proposition accurately 
and in all its parts, it may be necessary to give a full and 
precise answer to all the following questions. 1. What 
is meant by the expression "levying war?" 2. By whom 
may the war be levied? 8. Against whom must it be 
levied? 

To each of these questions I mean to give an answer
if possible, a satisfactory answer ; but not in the order in 
which they are proposed. I begin with the second-by 
whom may the war spoken of be levied? It is such a war as 
constitutes treason. The answer then is this : the war must 
be levied by those who, while they levy it, are at the same 
time guilty of treason. This thro\vs us back, necessarily. 
upon another question-who may commit treason agl'inst 
the United States? To this the answer is-those who 
owe obedience to their authority. But still another ques. 
tion rises before us-who are they that owe obedience to that 
authority 7 I answer-those who receive protection from 
it. In the monarchy of Great Britain, protection and 
allegiance are universally acknowledged to be rights and 
duties reciprocal. The same principle reigns in govern
ments of every kind. I use here the expression obedienc:t· 
instead of the expression allegiance ; because, in England,. 
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allegiance is considered as due to the natura1,1 as well as to 
the moral person of the king ; to the man, as well as to the 
represented authority of the nation. In the United States, 
the authority of the nation is the sole object on one side. 
An object strictly corresponding to that, should be the 
only one required on the other side. The object strictly 
corresponding to authority is, obedience to that authority. 
I speak, therefore, with propriety n.nd accuracy unexcep
tionable, when I say, that those who owe obedience to the 
authority, are such as receive the protection of the Uniteu 
States.2 

This close series ·of investigation has led us to a standard 
which is plain and easy, as well as proper and accurate-a. 
standard, which every one can, without the possibility of 
a mistake, discover by his experience, as well RB by his 
understanding-by what he enjoys, as well as by what he 
sees. Every one has a monitor within him, which can tell 
whether he feels protection from the authority of the 
United States: if be does, to that authorjty he owes obedi
ence. On the political, as well as on the natural globe, 
every point must have its antipode. Of obedience the 
antipode is treason. 

I have now shown, by whom the war may be levied. 
On this subject, a great d~al of learning, historical, legal, 
and political, might be displayed; and changes might 
easily be rung on the doctrines of natural, and local, and 
temporary, and perpetul\l allegiance. I purposely avoid 
them. The reason is, that so much false is blended with 
so little genuine intelligence, as to render any discovery 

1 1 Bl. Ci>m. 871. 
p A change 1n a landament&l principle Ia followed by a change in everJ 

dependent rule deduced from that principle. A change in the concep
tion of Jaw and the abroptlon of the feudal idea of sovereignty does 
away wltb tbe per<onal nt.ture of allegiance and cauaee a m.atertal change 
In the nature of the crime of treuon, and rendera entirely lnadequate the 
cldnlt.laa ol tba& crime sfveo by BlacbtQ.De.] 
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you would make an inadequate compensation for your 
tl'Ouble in searching for it. The rights and duties of pro
tection and obedience may, I think, iu a much more plain 
and direct t'Oad, be brought l1ome to the bosom and the 
business of every one. 

I uow proceed to another question-what is meant by the 
expression "levying war?" From what has been said in 
IUiijWer to the former question, an answer to this is so far 
}Jrepared as to info1•m us, that the term war cannot, iu tltis 
place, mean such a one 1\8 is carried on between independent 
powet'S. The pa.rtiet1 on one side are those who owe obedi
ence. All the curious and extensi Ye learning, therefore, 
conceming the law8 o( war 118 carried on between separate 
nations, must be thrown out of this question. This is 
such n wnr a.s is levied by those wbo owe obedience-by 
citizens ; and therefore must be amch t'L war, as, in the 
nature of things, citizens can levy. 

The indictments for this treason generally describe the 
persous indicted as "armyed in a warlike manner... As 
where people are assembled in great numbers, armed with 
·offensive weapons, or weapon11 of war, if they march thutt 
armed iu a body, if they have chosen commanders or 
officers, if they march with banners displayed, or with 
drums or trumpets : whether the greatness of their num
bers and their continuance together doing these acts may 
not amount to being arrayed in a warlike mauner,1 deserv~ 

consideration. If they have no military arru~, nor march 
· or continue together in the posture of war; they may be 

great rioters, but their conduct does not alwnys amount to 
a le,·ying of wnl'.2 

If one, with force and weapons invasive or defensive. 
hold and defend a castle or fort against the public power; 
this is to levy wal'. So li.U actual insurrection or rebel· 

1 1 Ht.le, P. C. llll, 100. • Id. 131. 
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iion is " levying of war, and by that name must be ex
pressed in the indictment.1 

But this question will receive a farther illustration 
ft•om the answer to the third question; because the fact. 
of levying war is often evinced more clearly from the 
.purpose for which, than from the manner in whicbt tLe 
pa.t·ties assemble. I therefore proceed to examine the last 
question-against whom must the war be levied? It 
must be levied against the United States. 

The wm·ds of the statute of treasons IU'e, •• If any one 
levy war against the king." I have befot·e observed that, 
in England, allegiance is considered as due to the natural, 
as well as to the moral pe1'8on of the king. This part of 
the statute of treasons has been always understood as ex
tending to a violation of allegiance in both those pointa 
of view-to the levying of war not only 1\gf\inst his per-
80D, but also against hiti authority or laws.' The levying 
of war against the United States can, for the reasons 

.. aheady suggested, be considet-ed only in the latter view. 
The question now arising is the following-Is such or 

Jtuch a war levied against the United States? This ques
tion, as was already intimated, will be best answered by 
considering the intention with which it was levied.s If it 
.is levied on account of some private quarrel, or to take J'e

venge of pattico:lar persons, it is not a war levied against 
the Unitetl StateR.• A riliing to maintain a private claim 
.of right; to break prisons for the release of particular 
persons, without any other circumstance of aggravation ; 
or to remove nuisances which affect, or are thought to 
affect, in point of interest, the parties who assemble-this 
is not a levying of war against the United States.& Insur
rections in order to throw down all inclosures, to open all 
prisons, to enhance the price of all !abort to expel fot·· 

l8 Ins. 10. s 1 Haw. Sj. 4 Bl. Com. 81. J'oet. 211. 
• Foet. 208. • Foet. 209. • ld. JlO. 
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eigners in general, or those from any single nation liviug
under the protection of government, to alter the estab
lished law, or to render it ineft'ectu&l-insu.rrection.s to. 
accomplish these ends, by numbem and an open and armed 
force, are a levying of war against the United States.' 

The line of division between this species of treason and 
an aggravated riot is sometimes very fine and difficult to
be distinguished. In such instances, it is safest and most 
prudent to consider the case in question as lying on the 
side of the inferior crime.t 

Treason consists in " adhering to the enemies of the
United States, giving them aid and comfort." By 
enemies, are here understood the citizens or subjects of 
foreign princes or states, with whom the United States are· 
at open war. But the subjects or citziens of such states 
or princes, in actual hostility, though no war be solemnly 
declared, are such enemies.• The expressions "giving 
them aid and comfort" are explanatory of what is meant 
by adherence. To give intelligence to enemies, to send 
provisions to them, to sell .arms to them, treacherously ~ 
surrender a fort to them, to cruise iu a ship with them 
against the United States-these are acts of adherence. 
aid, and comfort.• 

To join with rebels in a rebellion, or with enemies in 
acts of hostility, is treason in a citizen, by adhering ~ 
those enemies, or levying war with those rebels. But if 
this be done from apprehension of death, and while the 
party is under actual force, and he take the first oppor
tunity which o1fel'8 to make his escape ; this fear and com
pulsion will excuse him.6 

In England, the punishment of treason is terrible in
deed. The criminal is drawn to the gallows, and is not 
sn1fered to walk or be carried ; though usually a hurdle is. 

1 Id. 211, 218. 1 1 Hale, P. C. 1'6. • Foat. 21fl. 
4 JJ'CIIt. Jl'f, 1 Haw. 88. 'BL Com. 82. • J'oet. i18.. 
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allowed to preserve him from the tot'ment of being 
dragged on the ground. He is hanged by the neck, and 
is then cut down alive. His entrails are ta.keu out and 
burned, while he is yet alive. His head is cut off. His 
body is divided into four parts. His head and quarters 
an at the disposal of the king.l 

In the United States and in Pennsylvania,' treason is 
punished in the same manner RS other capital crimes. 

A traitor is hostile to his country : a pirate is the enemy 
of mankind_:JwBtiB humani generiB. 

Piracy is robbery and depredation on the high seas ; 
and is a crime against the universal law of society. By 
declaring wal' against the whole human race, the pirate 
has laid the whole human race under the necessity of de
claring war against him. ae bas renounced the benefits 
of society and government: he has abandoned himself to> 
the most savage state of nature. The consequence is~ 
that, by the laws of sell defence, every community bas a. 
right. to inflict upon him that punishment, which, in a 
state of nature, every individual would be entitled to in
flict for any invasion of his person or his personal pro~ 
erty.a 

"If any person," says a law of the United States, "shalt 
commit, upon the bigL. seas, or in any river, haven, besin. 
or bay, out of the jurisdiction of any particular state, 
murder or robbery, or any other offence, which, if com
mitted within the body of a county, would, by the laws of 
the United States, be punished with death; every such 
offender shall be deemed, taken and adjudged to be a 

1 .a Bl. Com. 92. 
~Treuon agalnat the at&te la now punlllhed by impri10nment ~ 

hard labor, for & perlod not lea t.ban ab:, nor more than twelve yeare. 
3 Laws Penn. 600. For the deaerlptlo11 of treason agalDat the etar.e, ~ea 
1 Laws Penn. 726. 2 La'WII Penn. 83. Ed. 

• ' Bl. Com. 71. 
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pil-ate and felon, and being thereof convicted shall suffer 
death." 1 

By the ancient common law, piracy committed by a 
!iubject was deemed a species of tre!\SOn.2 According to 
that law, it cons'ists of such acts of robbery and depreda~ 
tion upon the high seas, as, committed on the land, would 
amount to a. felony there.8 The law of general society, 
as well as tl1e law of nations, is a part of the common 
law.• 

1 Laws U.S. t cong. l ·seu. c. 0, a. tl. 
« 4 Bl. Com. 72. 

t. Bl. Com. 71. 
'ld. 73. 

[NoT» ON TBEA80N.-The professional reader will not fail t.o obeerve 
tlie change which hu taken place in the nature ADd elementa of treuou. 
These changes have been the tl&tural aDd logical consequences of dis
canliug the feudal notion of allegiance, which Is the person!\ I tie between 
the 1nbject and the sovereign. and the substitution of obedience to the 
law and obllgal.lon to maint&ln the government, wherein is seen an entire 
departure from the old notions of allegiance. Treason therefore consists 
of some overt a.ct, indicative of the intent to obstruct or destroy the 
government. Levying war, adhering to enemies or giving them comfott 
are acta of t reaaon. 

The courts had OCC&Sion 1n the early daya of the Republic to examine 
lnt.o the new notions of treuon. Among the most noted trials are Boll
ma.n and Swartwott, reported ln 4 Cranch's U. S. Reports. In the 
a.-gument of these cases our author's vlewa u above set forth are cltect. 
These caaea grew out of the Burr treason C&Sell, and Marshall' a celebrated 
charge In Burr's case Is reported In the appendix t.o 4 Cranch'a U. S. 
Reports. 

In these CL'Ie& and tbe CL'Ie8 therein cited wlll be found the new ldt'&!l 
in ,relation to treason, levying of war, and the necessity of some o\·ert 
act, that Is, the destruction of the English Idea of con11tructive t reason. 

Treason may be committed agafnet a state. See People r. Lynch, 11 
.Tohn, 1f. Y. 54n. John Brown wu tried, convicted, and executed f<W 
I reason against a state.] 



CHAPTER VI. 

OP CRIKES, An'l!lCTING SEVERAL OF THE NATURAL BIGHTS 

OF INDIVIDUALS. 

'I'Bos& crimes and offences of which I have already 
treated, attack some one of the natural righta of man or of 
t!OCiety: there are other crimes and offences, which attack 
8everal of those natm-al righta. Of these, nuisances are 
the most extensive and divel'Sified. 

A nuisance denotes anything, which produces mischief, 
injury, or inconvenience. It is divided into two kinds
common and private.1 The latter will be treated under 
the second division of my gystem: it is a damage to 
property. Common nuisances &'e a collection of personal 
injuries, which annoy the citizens generally and indiscrimi
uately-=-eo generally and indiscriminately, that it would 
be difficult to a&~ign to each citizen his just proportion of 
redress ; and yet, on the whole, so "noisome," that public 
peace, aud order, and tranquillity, anclsafety require them 
to be punished or abated. 

On this 1mbject, and. I believe, on this subject alone, 
the common law makes no distinction between a person 
and a thing. The exquisite propriety, with which the 
distinction is lost in this subject, proves strongly the im
portance of preserving it in every other. The exception • 
establishes the rule. 

How degraded are persons when they deserve to be 
1 3 Bl. Oom. 216. 4 lJI. Com. 166. 

428 



424 LECTUHES ON LAW. 

classed with things ! We have seeu, on a former occasion,1 

tha.t-1. The duellists and the promoters of duels are 
ranked with the offals of the shambles. The station is, 
indeed, a rnost humiliating one. Let no station, however, 
yield to absolute despair. From the very lowest depre&
:.ion, as well as from the very highest exaltation, there ia 
a return in a contrary course. In pure compassion for the 
degraded hero, let us give him at least one grade of pro
lnotioo. Perhaps, by vigorous exertion, he may become 
qualified for his advanced dignity. The quarreller or 
promoter of quarrels of one sex, may behave so as tore
flect no grelrt disgrace on the common scold of the other. 
Rhe, too, is a common nuisance. 

2. A common scold, says the law, is a public nuisance 
to her neighborhood : as such she may be indicted, and, if 
convicted, shall be placed in a certain engine of correction, 
called the trebucket, castigatory, or cuclr:ing stool; which, 
in the Saxon language. signifies the scolding stool; though 
11ow it is frequently corrupted into ducking stool; be
cause the residue of the sentence against her is, that when 
t~he is thus placed, she shall be plunged in the water 2-for 
the purpose of prevention, it is presumed, 88 well as of 
punishment. 

Our modern man of gallantry would not surely decline 
the honor of her company. I therefore propose humbly, 
that, in future, the cucking stools shall be made tO hold 
doohle. · 

3. Eavesdroppers too, another set of honot-able asso
cil\tes--su.ch as listen under walls, or windoWR, or eaves 
of a house, in order to hear the discourse of the family. and 
from that discourse to frame tales, mischievous and slan
derous-these are common nuisances: they may be in
(licted as such ; and as such may be punished by fine :mel 
finding sureties for their good behavior.8 

1 Ante, p. 400. • 4 Bl. Com. lGD. • ld. Jbid. 

' • 
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It is whisperea to me, that the expression "eaves· 
dropvers" must refer to a ve1y early and a very simple 
11tate of society, when people lived in cabins or huts : 00.. 
a~ when people live in tlue~tory houses, it would 
be rather awkward to listen at theireaves in order to learn 
the secrets of falnilies. It is therefore suggested, that, 
as the common law is remarkable for its adroitness in ac
(}Ommodating itself to the successive manners of succeed
jog ages, a small alteration should be made in the descrip
tion of this nuisance, in order to suit it to the. present 
times; and that the tear-table should be substituted in the 
place of the eaves of the house. I declare I have not the 
remotest objection to the proposal ; provided the wine 
tables, whenever they merit it, be of the party. 

4. To keep hogs in any city or market town is a com
mon nuisance.1 

5. Disorderly houses are public nuisances; and, upon 
indictment, may be suppressed and fined.1 

6. Everything offensive and injurious to the health of 
a neighborhood is a common nuisance; is liable to a pub
lic prosecution ; and may be punished by fine according 
to the-quantity of the misdemeanor.8 

7. Annoyances in highways, bridges, and public rivers 
are likewise common nuisances.• Other kinds might be 
enumerated. 

Indecency, public and grossly scandalous, may well 
be considered as a species of common nuisance : it is cer- · 
tain1y an offence, which may be indicted and punished at 
the common law .6 • 

Profaneness and blasphemy are offences, punishable by 
fine and by imprisonment. Christianity is a part of the 
common law.8 

, • 1 4 BL Com. 1&1. ~ ld. Ibid. a Id. Ibid. ' ld. ibid. 
• 1 Haw 7. 18ld. 168. Wood Ina. 412. • 2 St r. 834. 4 81. Com. ·;;o, 



CHAPTER VII. 

OF CRIMES AGAINST THE RIGHTS OF INDIVIDUALS' 

.ACQUIRED UNDER CIVIL GOVERNMENT. 

UNDER civil government, one is entitled not only to
those rights which are natural; he is entitled to others 
which are acquired. He is entitled to the honest adminis
tration of the government in genenl : he is entitled, iu. 
particular, to the impartial administration of justice. 
Those rights may be infringed: the infringements of them· 
are crimes. These we next consider. 

1. Extortion is the taking of money by any officer, by 
color of his office, either where none is due, or where less 
is due, or before it is due. At common law, this crime 
may be severely punished by fine and imprisonment, and 
by a remo'Val from the office, in the execution of which it 
was committed.l 

2. Oppression onder color of office is a crime of still 
more extensive and of still more malignant import .. 
Tyrannical partiality is generally its infamous 888ociate. 
These, at the common law, may be punished with fine ... 
with imprisonment, with forfeiture of office, and with 
other discretionary censure 1-egulated by the nature and 
the aggravations of the crimes.' 

By a law of the United States, it is enacted, that if 
any supervisor or other officer of inspection of the excise 
shall be convicted of extortion or oppression in the exe-

1 1 Haw. 170, 171. 
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cution of his office; be shall be fined not exceeding five 
hundred dollars, or imprisoned not exceeding six months, 
or both, at the discretion of the court ; and shall also f01·· 
feit his office.t 

3. Even negligence in public offices, if gross, will ex· 
pose the negligent officers to a fine ; and, in very nota. 
rious cases, to a forfeiture of office.2 

4. Embracery is an attempt to influence ajurycoJTUptly, 
by promises, persuasions, entreaties, money, or entertain· 
mentJJ. The person embracing is punished by fine and im· 
prisonment. The yielding juror is distinguished by su~ 
rior punishment.• 

5. Bribery is, when a judge, or other peT'SOn employed 
in the administration oi justice, takes any undue reward 
to influence his behavior in office. At common law, brib
ery, in him who o-ffers, in him who gives, and jn him who 
takes the bribe, is punished with fine and imprisonment. 
I o high offices, the punishment. has deservedly been higher 
still.• 

Bribery also signifies sometimes the taking or the giv· 
ing of a reward for an office of a public nature. Nothing, 
indeed, can be more palpably pernicious to the public, than • 
that places of high power and high trust should be filled, 
not by those who are wise and good enough to execute 
them, but by those who are unprincipled and rich enough 
to purchase them.6 

By a law of the United States, if any person shall give 
a bribe to a judge for his judgment in a cause depending 
before him ; both shall be fined and imprisoned at the dis
cretion of the court; and shall forever be disqualified ro 
hold any office of honor, trust, or profit under the United 
States.6 

1 Lawe U. S. 1 cong. 8 eeae.. e. 15, ~. 89. 
s 1 Haw. 168. . • 4 Bt Com. I((). 4 4 Bl. Com. 189. 
~I Haw. 168. 1 Laws U. S. 1 cong. 2 seaa. e. 9, e, 21. 
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6 . . Perjury iss crime committed, w:hen a lawful oath is 
admini.sUJred in some judicial proceeding, by one who has 
authority, to a person who swears absolutely and falsely, 
in a matter material to the issue or cause in question.1 

An osth, says my Lord Coke, is so sacred, and so deeply 
concerns the consciences of men, that it cannot be admin
istered to any one, unless it be allowed by the common 
law, or by act of p!U'liament; nor by any one, who has not 
authority by common law, or by act of parliament : neither 
can any oath allowed by the common law, or by act of par
liament, be altered, unless by act of parliament.' For 
these reason~:~, it is much to be doubted whether any mag
istrate is justifiable in administering voluntary affidavits, 
unsupported by the authority of law. It is more than pos
~:~ible, that. by such idle oaths, a man may frequently in
cur the guilt, though he evade the temporal penalties of 
perjury. 

It is a part of the foregoing definition of perjury, that 
it must be when the person swears absolutely. In addition 
to this, it has been said, that the oath must be direct, and 
not as the deponent thinks, or remembers, or believes.' 
This doctrine has, however, been lately questioned ; and, 
it seems, on solid principles. When a man swears, that he 
believes what, in truth, he does not believe, he pronounces 
a falsehood as much, as when he swears absolutely that I} 
tLing is true, which he knows not to be true. My Lord 
Chief Justice De Grey, in a late case, said, that i t was a 
mistake, which mankind bad fallen into, that a person 
could not be convicted of perjury for deposing on oath ac· 
cording to his belief.' It is certainly true, says my Lord 
Mansfield, that a man may be indicted for perjury, in swear
ing that he believes a fact to be true, which he must know 
to be false.6 

1 3lua. 164. 
1 1d. 166. · llhw. 175. 

:aS Ina. 166. 
• Leach, SOL 'ld. 
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At common law, the punishment of perjury has been 
very various. Anciently it was punished with death; 
afterwards with banishment, or cutting out the tongue ; 
afterwards by forfeitw·e, now by fine and imprisonment, 
and incapacity to give testimony.1 To these last men~oned 
punishments, that of the pillory is added by a law ot. the' 
linit.ed States.' 

7. Subornation of perjwy is the crime of p~oouring 
:another to take such a false oath as constitutes perjury. 
It is punished as perjury.• 

8. Conspiracy is a crime of deep malignity against the 
~Ldministt-ation of justice. Not only those who falsely and 
maliciously cause an innocent man to be indicted. and tried, 
are properly conspirators; but those also are such, who 
co1U~pire to indict a man falsely and maliciously, whether 
they door do not any act in the prosecution of the conspi· 
racy.6 From the description of this crime it iM ob
vious, that at least two persons are necessary to consti
tute it.8 

He who i1.1 convicted of a conspiracy to accuse another 
of a crime whicb may touch his life~ shall have the lollow
iug judgment pronounced against him : that he sha.ll l()(,Se 
liheram legem, the freedom and franchise of the law, by 
which he is di~>qualified to be a juror or a witness, ot· even 
to appear in a court of justice : that his houses and lands 
and goods shall be forfeited dUl'ing his life : that his tree:s 
shall be rooted up, his lands shall be wailted, his houses 

14 Bl. Com. 137. 2 1 cong. 2 aesa. c. 91 a. IS. 
• By a late act of auemblf In Pe11J111ylvanla (6 Lawa Penn. 613), It il 

provided, that per110na convicted of perjury, or subornation of perjury, 
a.ball forfeit. and pay anysnm not exceeding five h~mdred dollars, and 
•lllfer lmpr18onment and be kept at hard labor during any term not ex
ceeding seven years ; and further, shall thereafter be dilqU&IJfted ~m 
boldlng any oftlee of honor, trust, or pro8t 1D the commonwealth, and 
from being admltt.ed u a legal wltneaa In any cause.-Ed. 

' 4 BL Com. 137. • Haw. ISU. • Id. 1~ 
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shall be razed, and his body shall be imprisoned. This is 
commonly called the villainous judgment ; and is given. 
by tl1e common law.1 By that law, all confederacies what
ever wrongfully to prejudice a third pemon are highly 
crimi!)al.1 

9. Common barratry ia another offence against the 
administration of justice. A common barrator is a com
mon mover, or exciter, or maintainer of suits or quarrels, 
either in courts, or in the country. One act only will not 
constitute a barrator. He must be charged ns a common 
barrator.3 . He is the common nuisance of society under a 
civil government. 

A common barrator is to be fined, imprisoned, and 
bound to his good behavior: if be be of the profession of 
the law, he is also to be further pulrished by being dis
abled, in future, to practise.• 

10. At common law, the embezzling, defacing, m· alter
ing of any record, without due authority, WiL..'I a crime 
highly punishable by fine and impruonment.6 

By a law of the United States, if any person shall 
feloniously steal, take away, alter, falsify, or otherwise 
avoid any record, \Yl'it, proce~:>s, or otl1er proceedings in 
any of the courta of the Gnited States, by means of which 
any judgment !!hall be t-evet'Sed, made void, ot· not take 
effect ; such pel'Son shall be fined not exceeding five thou
sand dollars, or imprisoned not excee<ling seven years, and 
whipped not exceeding thirty·nine 11tlipes.6 

11. To obstruct the execution of lawful process, is 3 

. crime of 3 vel'y high and presumptuous nature : to obstruct 
\ an arrest upon criminal process, is more particularly so. 

It bas been holden, that the party opposing such an arrest 

1 1 Haw. JSXl. 
• 111. 244. 

1 ld. 190. 
1 Id. 112. 

' La~s U. S. 1 cong. ~ aesa. c. 0, s. 13. 

' Id. 2f8. 
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becomes a partner in the crime-an accessory in felony, 
and a principal in trea.son.1 

By a law of the United States, if any person shall know
ingly and wilfully obstruct, resist, or oppose any officer of 
the United States iu serving or attempting to serve any 
mesne process or warrant, or any rule or order of any of 
the courts of the United States, or any other legal or 
judicial writ or process whatsoever; or shall assault, beat, 
or wound any officer, or other person duly authorized, in 
serving or executing any such writ, rule, order, process, Ol' 

warrant; he shall be imprisoned not exceeding twelve 
montht;, and fined not exceeding three hundred dollars.1 

12. When one is arrested upon a criminal process, it is an 
-offence even to escape from custody ; and this offence may 
be punished by fine and imprisonment.8 But if au officer, 
-or a p1·ivate pet'Son,•. who has the custody of another, per
mibJ him to escape, either by negligence, or, still more, by 
connivance; such officer or private person is culpable in a 
much higher degree. He has not the natural desil·e of 
liberty to tempt-he bas official obligations to prevent it. 
If he permits it through negligence, he may be punished 
by fine: if he pel'lllits it by consent or connivance, his con
..Iuct is generally agreed to amount to the same kiud of 
crime, and to deserve the same degree of punishment, 
.as the crime of which the prisoner is guilty; and for 
which he is committed; whether trespass or felony, or 
trea.son.6 

13. To break a prison was, at the common law, a capital 
~rime, whatever might have been the cause, for which the 
person breaking it was committed. The reason assigned 
wa.s-interest reipublicw ut carceressintin tuto.6 Seldom 

1 4 Bl. Com. 129. 2 Haw. 121. 
9 La'n U. 8. 1 coq. 2eees. c. 9a. 22. • 2 Haw. 122. 
• Id. 138. • ld. 134. 1 Bale. P. C. 200. • 2 lua. r..-:111. 
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is there reason to complain of the common, as of a rigorous 
law. In this instance, however, there is unquestionably 
reason for complaint. The Mirtour comp1ains of it us a 
hard law. Its severity was moderated by a statute made 
in the reign of Edward the Second.1 By that statute, the 
breaking of a prison i.i not a capital crime, unless the party 
breaking it was committed for a capital crime. But to 
break prison, when lawfully committed for an iuferior 
offence, is a. misdemeanor, and may be punished with fine 
and imprisonment.• · 

14. A rescue is the freeing of another, by force, from 
imprisonment, or from an IU'r&Jt. In the person rescuing, 
it is generally the same crime, as a breach of prison, would 
have been in the person breaking it. There is, however, 
one exception: 1\ person, who is committed for treason 
and breaks the prison, is guilty of felony only ; he who 
rescues him, is guilty of tTeason.8 

By a law of the United States,• if any person rescue 
one convicted of a capital crime, the perso~ rescuing shall 
be punished capitally: if he rescue one committed, for. 
but not convicted of a capital crime, or one committed 
for, or convicted of a crime not capital; he shall be fined 
not exceeding five hundred dollars, and imprisoned not. 
exceeding one year. 

15. Offences against the courta, have always been con
sidered as offences against the administration of justice. 
By the ancient common law before the conquest, to strike 
or to draw a sword in them, was a capital crime; 6 and 
the law still retains so much of the ancient severity u 
only to exchange the lOBS of life for that of the oftending 
limb. 

If, while the courts in Westminster hall are sitting; or-

I 2 Ins. 589, St. Ed. 2. L 2. 
• 2 Haw. 139, 140. 
• s lD.I. 14.0. 

1 2 Haw. 128. • Bl. Oom. 181. 
t 1 ()o.q. 2 .... e. 9, L A 
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i~ before justices of asaize, or justices of oyer and terminer, 
any one shall draw a weapon upon any judge, though he 
strike not; Ol' if he strike a juror or any other person, 
with or without a weapon; he shall lose his right band, 
shall forfeit all his goods and all the profits of his lands 
during his life, and shall sutter perpetual imprisonment.1 

11 Haw. 8'1. 8 IDa. 1410. 



CHAPTER VIII. 

OJ!' THE PERSONS OAPA"'BLE OF COMMITTING CRI.Mll'.8; 

AND OF THE DIFFERENT DEGREES OF GUILT INCURRED 

I N THE COMMISSlON OF THE SAME CRIME. 

I HAVE uow enumel'ated the crimes and offences known 
to the common law; a11d have stated their punishments, 
~ inflicted eithel' by that law, or by positive statutes of 
the United States or of Penusylvania. 

When we come to a retrot~pect of this enumeration of 
cl'ime~S and puni!sbments, we shall find that it is fruitful 
of much instruction, both of the speculative and of the 
practical kind. At present, let us consider who are cap&
ble aud wlto at-e not capable of committing crimes. The 
general rule iM, that all are capable of committing them. 
Thlij general rule will be best illustrated and proved by 
ascertaining its exceptions. We have seen already, that 
the common law measures crimes chiefly by the intention. 
The intention necessarily supposes the joint operations of 
the und~l"Standiug and the will. If the operation of either 
is wanting, no crime can exist. lr'l idiots, at all times ; in 
lunatics, except during their lucid intervals; and in in
fants, till they arrive at the age of discretion, the operation 
of the understanding is wanting. In ministerial officers, 
in wives, in persons under duress, the operation of the 
will is frequently presumed, by the law, to be wanting. 
In all such cases, the law imputes not criminality of in
tention. 

434 
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On this subject, I cannot now enter into a detail ; 
11uffice it to have mentioned the general principles, accord
ing to which tl1e particular cases are cla88ed and deter
mined. 

In the commission of the same crime, the law often dis
tinguishes different degrees of guilt. 011e may be a prin
cipal or an accessory: a principal may be so in the first or 
in the second degree: an accessory may be so before or 
after the fact. In some crimes, there are no acoessories; 
in others, there are none before the fact. 

The part acted by a principal is coexistent with the 
commission of the crime : the part acted by an accessory 
is antecedent or subsequent to it. 

A principal in the first degree, is he who personally per
petrates the crime: a principal in the second degree, is he 
who is present, aiding and abetting it.l 

An accessory before the fact is he who, though absent 
when the crime wa.s co~mitted, yet procured, counselkli;
commanded, or abetted the commiRsion of it: 1 an acu?• 
sory after the fact is he who, knowing a crime to be con ... 
mitted, receives, relieves, comforts, or assists the criminal.1 

In treuon, there are no accessories either before or 
after the fact; for all consenters, aiders, abettors, and 
knowing receivers and comforters of traitors, are them
selves principals. As to tl•e course of proceeding, how
ever, th08e who actually committed the treaaonable fad, 
should be tried before those who consenUMI or aided; 
for, in a contrary course of proceeding, this inconvenience 
might follow, that thoee who, in other crimes, would be 
principals in the ~recond degree, might he convicted, and 
afterwards those who, in othel' crimes, woulci be principals 
in the first degree, might be acquitted. This most evi
dently would be absurd.• 

l 1 Bale. P. C. &16. 
1 1cl. &18. 

gg 

'14. Ibid. 
• lei. 613. 
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In tresp~U~S, and in crimes not fdonious, aU those who 
in felouious crimeR, would be !\CCeRSories before the fact, 
are deemeclpl'incipals; and those who, in felonious crimes. 
would be a.ccessories after the fact, are not considered u 
having committed any· offenct!.l 

The diatinction between acce:ssories after and a.cce.sso
ries before the fact, and between acce.'I.SOrieti and princi
pal~, ought to he carefully and accurately preserved: for 
in many cases, there hi a real difference between the de
greet! of guilt, and a proportioned difference ought to be 
established, where it is not already established, between 
the degrees of punishment. 

The distinction between principals in the first and 
those in the second degree, though preserved in theory, 
and sometimes in the course of proceedings on the trial, is. 
nevertheless, loot universally in the scale of punishments. 

He who watches, at a distance, to prevent a surprise, 
.vfiich might defeat the execution of a concerted plan, is 
punished equally with him, who, in the execution of i~ 
u~:~es the ass888inating poignard, not necessary, not gen
erally intended, but deemed solely by him who uses it ~ 
in Home me~LSure, contributing to the principal and the 
concerted purpose. In such an immense disparity of guilt. 
there ought to be a disparity of punishment. 

These ' refiections receive 11upport from considerations 
of utility, as well as from those of intrinsic justice. 
When a number confederate in a common enterprise. 
whose supposed advantages are to be equl\lly participated~ 
it is their effort to share only an equal proportion of the 
danger, as they are to receive only an equal proportion of 
the gain. This effort, instead of being countenanced by 
measuring the same punishment to all who act any part 
in the conce!'Wd enterprise, should be countel'Worked by 
graduating the punishment according to the part which 

a 1 Bale, P . C. 618. . 
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ellch half acted. If the principal, who personally per~ 
trates the crime-for there is generally a capital part to 
be acted by some one-is distinguiahed, in punishment, 
from those who are only present, aiding and abetting the 
common adventure; this will increase the difficulty of 
finding one.. who will act this capital and conspicuous 
part ; as his danger will become greater in proportion to 
the greater severity of his punislunent. 

Besides; where there is society in danger, there is society 
in exertion ; for even in criminal enterprises the social 
nature is not lost. Let one be selected, solitary, to per
petrate a crit:ne and to suffer a punishment, in the pain 
and guilt of which none are to be involved but himself; be 
will no longer be buoyed up on a fluid surrounding him 
at an equal level ; and as it sinks down from him, he will 
sink down to it. Among associates in crimes, the law 
should sow the seeds of dissension. 

Misprision consists in the concealment of a crime, which 
ought to be revealed.l 

By a law oi the United States, misprision of treason 
is punished with a fine not exceeding a thousand dollars, 
and imprisonment not exceeding seven years; 11 and mis
prision of felony, with imprisonment not exceeding three 
years, and a fine not exceeding five hundred dollars. a 

The receiving of goods, known to be stolen, is a high 
misdemeanor at the common law. By alaw of the United 
States, it is punished in the same manner a8 larceny. • 

Theft-bote, or the receiving again of one's goods which 
have been stolen, or other amends, upon an agreement 
Jaot to prosecute, was formerly held to render one an ac
~ory to the larceny: it is now punished only with fine 
and imprisonment. But merely to receive the goods again 
is no offence, unless some favor be shown to the tbief.6 

t Ins. 36. 4. Bl. Com. 119. 
• ld .•. 6. • Id. II. 17. 

t Lawa, U S. 1. eon. 2. eeu.. e. 9, a. 2. 
•1 Baw. 125 • 
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On the subject, concerning principals &nd acceeaori-. 
a well u em the former, concerning the incapMity of 
guilt, I oannot now enter into a detail : suffice it here. M 

it sufficed there, to mention the general principles which 
will govern &nd illutrate the particular inatances. 



CHAPTER IX. 

OF THB DIR2C'l' J(EANS USRD BY TIIB LAW TO PBBV:&ft'T' 

Ol'FBNCES. 

I SHOULD now, according to my general plan, "point 
out the different steps, prescribed by the law, for appro-· 
hending, detaining, trying, and punishing offenders." But 
it will be proper fust to consider a short, though a very 
il\teresting, title of the criminal law-the direct meana . 
which it oses to prevent offences. 

These are, security for the peace ; eecurity for the good 
behavior; and the peaceful, but active and authoritative 
interpoeition of every citizen, much more of every public 
officer of peace, to prevent the commi~ion of threatened, 
or the completion o£ inchoate crimes. 

1. Security for the peace consists in being bound, alone, 
or with one or more sureties, in an obligation for an ascer-. 
tained sum, with a condition subjoined that the obligation 
11hall be void, if the party shall, during the time limited,. 
keep the peace wwards all the citizens, and particularly 
tt>warda him, on whose application the security is taken. I 

Whenever 1\ person bas just cause to fear that another 
will kill, or beat, or imprison him, or bum his boose, or 
will prooure others to do such mischief to his person or· 
habitation ; he may, against such person, demand eecurity 
for the peace ; And every justice of the peace is bound to 
grant it, when he is satisfied, upon oath, that the party 

t Jl&w. 129. 4 Bl. Com. 249. 
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demanding it iS, and has just reason to he, under auch 
fear; and that the security is not demanded from malice, 
nor for ve:u.tion.1 Upon mauy occasions, a justice of the 
peace may officially take security for the peace, though no 
one demand it. He may take it of those who, in his pres
ence, shall make an a.thay, or shall threaten to kill or 
beat any person, or shall contend together with hot words, 
or sha.ll go about with unusual weapoD8 or attendants, to 
the terror of the citizeos.2 

If the party to be bound is in the presence of the justice, 
and will not find such sureties as are required; he JD&y be 
immediately committed for his disobedience, and until he 
find them : but if be is absent, be cannot be committed 
without a wammt to find sureties. This warrant should 
be under seal, and should mention on whoee application, 
and for what cause, it is granted.3 

The obligation or recognizance to keep the peace may be 
forfeited by any actual violence to the person of another, 
whether done by the party himself, or by others through 
his procurement: it may be forfeited by any unlawful as
sembly to the terror of the citizens; and even by words 
tending directly to a breach of the peace, as by challenging 
one to fight, or, in his presence, threatening to beat him. 
But it is not forfeited by words merely of heat and choler ; 

·nor by a bare trespass on the lmds or goods of another, 
unaccompanied with violence to his person. • 

2. Security for the good behavior includes security for 
the peace and more; but they are of great affinity with 
each other : and both may be contained in the same recog· 
nizance. It is not easy, upon this subject, to find precise 
rules for the direction of the magistrate : much is left to 
his own discretion. It seems, however, that he may be 
justified in demanding this security from those, whose 

1 1 Haw. 12'7. 'ld. 126. 
• 'ld. 180, 181. 

• Id. 1J8. 
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.characten; he ~lut.U have just reason to suspect as scandal· 
()US, quarrelsome, or dangerous. 

It has been said, that whatever is a good cause for bind
ing a man to his good behavior, will be a good cause like. 
wise to fol'ft:it l1i11 1-ecognizance for it. But this rule is too 

large. One is bound, to prevent what may never happen: 
he is bound for giving cause o{ alarm; not for having done 
any mischief. His t·ccognizance, however, may certainly 
be bf?ken by the commission of any actual misbehavior, 
for the prevention of which it was taken. 1 

3. I have mentioned the peaceful, but active !lDd au
thoritative interposition of every citizen, much more of 
every publio officer of the peace, as a means for preventing 
the commission of th1-eatened, and the completion of in
choate crimes. This subject has not received the attention. 
which it undoubtedly merits; nor baa it been viewed in 
that striking light, in which it ought to be considered. 

In every citizen, much more in every public officer of 
peace and justice, the whole authority of the law is vested 
-to every citizen, much more to every public officer of 
peace and justice, the whole protection of the law is ex
tended, for the all-important purpose of preventing crimes. 
From every citizen, much more from every public officer 
of peace and justice, the law demands the performance of 
that duty, in performing which they are clothed with legal 
authority, and shielded by legal protection. 

The preservation of the peace and the security of society 
has, in every stage of it, been an object peculiarly favored 
bythe common law. To accomplish this object, we can 
trace, through the different periods of society, regulations 
suited to its diff~rent degrees of simplicity, or of rudeness, 
or of refinement. 

The much famed law of decennaries, by which, in small 
districts, all were :reciprocally bound for the good behavior 

11 Baw. ao, 131. 



442 LBCTU81t8 ON LAW. 

of all. was well adapted to the age of .the great Alfredr 
wben commerce was little lcnown, and the habits and rul~a
of enlarged society were not introduced. 

In times more turbulent, {Jrecautioll8 for the eecurity 
of the citizeM were taken, more fitted to those turbulent 
times. The statute of Winchester, made in the thirteenth 
year of the reign of Edward the First, contains many regu
lations upon this subject; hut they wel'e 'regulations for 
enforcing the "ancient police,. of the kingdom; 1 and 
their design is ex:pressly declared to have been, to prevent.. 
the increase of crimes; or, in the language of that day,. 
"to abate the power of felons." 

For the purposes of prevention, it was directed, that, in· 
great walled towns, the gates should be shut · from the· 
~tting to the rising of the sun : that, during that time,. 
watches, as had beenformerly used, ~thould. in proportion 
to the number of inhabitants, watch continually: that if 
any stranger passed by, these watches should arreet and 
detain him till the morning : and that if any one resisted 
the arrea~ hue and cry ~ltould be raised ; and those, who
kept watch, should follow the hue ~~oDd cry from town to · 
town, till the offender was taken. Every week, or at least 
every fifteenth day, the bailiffs of towns were obliged to· 
make inquiry concerning all who lodged in the suburbs ;· 
and if they found any who lodged or received persons, of 
whom it was suspected that they were H persons against 
the peace," they were to do what wu right in the matter.a· 

The hue and cry was an institution of the common law ~ 
the Mirror, speaking of the ancient laws before the con
quest, makes express mention of pursuit from town to
town at the hue and cry. The p8o88age is very remarbble •. 
and deserves, on many accounts, to be transcribed at large .. 
It is a part of that section which has for its title-" the 
nrst constitutiona ordained by the ancient kings, from 

'1 Reev. «2. t St. 13 Ed. 1, c. '-
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King Alfred." Among otheJ'B are introduced the follow
ing articles-" Every one of the age of fourteen yean~ and 
upwards sbl\11 be ready to kill capital offenden in their 
notoriotlll crimes, or to pursue them from town to town at 
hue and cry." "If they can neither kill nor apprehend 
them, they shall take care to have them put in the e~nt. 
in order that they may outlaw or banish tbem in the fol
lowing manner,'' etc.t 

If a man, who is under a recognizance to keep the peace. 
heat or fight with one who attempts to kill any stranger ; 
it il\ not 1\ forfeiture or his recogniz.ance.2 

If, as we have seen upon a fomter occasion,1 a pel'&On 
who interposes to part the combatants in a sudden affray, 
3nd gives notice to them of his friendly intention, be as
Multed by them or either of them, and, in the struggle, 
.~Should happen to kill; thiH will be justifiable homicide. 
On the other band, if this person be killed by the combat
ants. or either of them, it will be murder. To preserve 
the public peace, and to prevent mischief. it is the duty of 
every man, in such cases, to interpose} 

When the law enjoins a duty, it both protects and 
authorizes the discharge of it. Ministers of jut"tice, it will 
be admitted on all hands, are, while iu the execution of 
their offioee, under the peculiar protection of the law. 
Without such protection, the public peace and tranquillity 
could not, by MY meang, be preserved. Dut this peculiar 
protection of the law is not confined personally to one, 
who is a minister of jufltice : it is extended to all those 
who come in aid of him, and afford their a.ssista.nce for the 
preservation of the peace. Even all those who attefld for 
that purpose a_re under the same protection. It is imma
terial whether they were or were not commanded to ren
der their service upou the occasion. This peculiar protec-

1 4 Cou. Aog. Nonn. 487. 
• Ante, p. 401>, 400. 

t l, Haw. lSJ. 
4 Foat. :n2. 



LECTUR'KS ON LAW. 

tion of the law extends stm farther. It reaches to private 
pemons who, though no minister of justice be present, in
terpose for preventing mischief in the case of an affray. 
They are in the discharge of a duty which the law re
quires. The law is their warrant; and they may justly 
be considered as persons employed in the public service, 
and in the advancement of justice.1 

II so, in the case of au affray, in which, on each side, 
the same disposition is sl1own ; much more so, in a case of 
premeditated, concerted, planned, prepared, riotous, ft:loni
ous, and treasonable outrage, on one side--connived at, 
perhaps countenanced, by thoee in the administration of 
the government. In such a case, the legal duty, the legal 
a-uthority, and the legal protection operate with tenfold 
energy and force. In such a case, the law may well be 
said to throw herself, without reserve, upon the arms of 
the citizens. In such cases, the citizens, with open anns, 
a1-e bound to receive her, and to give her that protection, 
which, in return, she confers upon them. 

The application of this important principle of preven
tive justice is admiraby fitted to small, as well as to the 
greatest occasions. If it was strictly made upon till occa
sions, tl1e benefits redounding to society would be immense. 
The petulant ill-nature of the boy, the quarrelsome tem
per of the mnn, the rapacious aim of the robber, and the 
malignant disposition of the assassin, would be immedi
ately checked in their operations. The principles them
selves, unsupplied with fuel to inflame them, would, at 
last, be extinguished. 

Thus much for the means, which the law employs di
l'ectly for the benevolent purpose of preventing crimes. 

1 Foet. 81». 

' 



CHAPTER X. 

()P' TIIB DD'l!'BRRNT STEPS PRESCRIBED BY THE L.A. W, FOB 

APPREHBNDING, DE'l'AINl.NG, · TRYING, AND PUNISHING 

OFFENDERS. 

I NOW proceed to the different steps which the law p~ 
.8Cribes for apprehending, detaining, trying and punishing 
criminals. 

A wamwt is the fust step usually taken for their appr&
beneion. 

A warrant is a precept from a judicial to a ministerial 
officer of justice, commanding him to bring the person 
mentioned in it, before him who issues it, or before some 
.other officer having judicial authority in the cause.l This 
warrant should be under the hand and seal of the magis
trate issuing it: it should mention the time and place of 
making it, and the cause for which it is granted. It may 
be either to bring the party generally before any magis
trate, or specially to bring him before the magistrate only 
who grants it. It may be directed to the sheriff, constable. 
or to a private person ; for the warrant constitutes him. 
for this purpose, an authorized officer.' 

By the constitution of Penneylvania,8 no warrant to 
seize persons shall issue without descrilling them as nearly 
as may be, nor without probable cause supported by oath 
or affirmation. Such warrant may be granted, even by 

J Wood. Ina. 81. 1 Bl. Oom. 187. 4 m. Com. 2f!'l, 
1 1 Haw. 86. • Art. 9, a. S. 
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any justice of the peace, for treason, felony, or any other 
otfent.-e against the peace.t 

When the warrant i:J received by the person to whom i~ 
is ·directed, he is au'thorized, and, if a public officer, o~ 
llged to execute it, so fl\r alf the jurisdiction of the magis
trate and himself extends.' A sheriff ruay depute others; 
but every other pel8on ilj obliged himself to execute it; 
though others may lawfully 8.'18i.st him. A warrant di
rected to all constables generally can be executed by each 
only in his own precinct: but a warrant directed to a 
particular constable by name, may be executed by him 
anywhere within the jurisdiction of the magistrdte.1 

The execution of the warrant is commenced by an ar-. 
rest ; which is the apprehending or restraining of the 
person, whom it mentions or describes.• But. besides 
those arrests which are made in the execution of warrants,. 
there are others enjoined or justified by the law. 

All, of age, who are present when a felony is committed~ 
or when a dangerous wouud is given, are, on pain of fine 
and imprisonment, bound to apprehend the person who 
has done the mischief.' 1£ the crime has been committed 
out of their view, they are, upon a hue and cry, obliged 
to pUl'Sue with the utmot~t diligence, and endeavor to 
apprehend him who has committed it. Hue and cry ia 
the pUl'Suit of an offender from place to place, till he i& 
taken : all who are present when he commits the crime, are 
bound to raise it against him on his flying for it. Every 
one is obliged to assist an officer demanding his assistonce. 
in order to apprehend a felon, to suppress an affray, or to 
secure the persons 'of affrayers.1 In all these cases, the 
doo:rs of houses may, if necessary, be btoken open for the 
apprehension of the offenders, if admittance i~; refused oo 
signifying the cause of demanding it.; 

• 
1 2 Haw. 84. .t 4 Bl. Com. 288. 1 2 Haw. 8tt 6 4 81. Cum.~-
' i Haw. 74. ' ld. 75. 'Id. 88. 4 Bl. C.()lll. li8U. 
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It is a general rule, that, at any time, and in any place, 
~very private person is justified in arresting a traitor or a 
felou ; and, if a treason or a felony bas been committed. 
.he is justified in arresting even an innocent pel80n, upon 
his reMonable suspicion that by such pemon it has been 
committed.1 If one see another upon the point of com
mitting a treason or a felony, or doing any act whioh 
would manifestly endanger the life of another; l!e may 
lay hold on him, and detain him till it may be presumed 
reasonably that he h&8 altered his design.' In the C88e of 
a meRt brea(lh of the peace, no private pe1'80n can a.rrest 
-one for it after it is over.a 

Whenever an &rreSt may be juet.ified by a private pe1'80n, 
it may a fort.im be justified by an officer of justice.• In 
addition to their own per80nal exert.ioll$, they have a right 
to demand the &88istance of othem.6 A constable may not. 
-only arrest affrayel'B, but may also detain them till they 
:find security for the peace.8 A justice of the peace may, 
by parol, authorize any one to arrest another, who, in his 
presence, is guilty of an actual breach of the peace, or, in 
his abeence, is en~ in a riot.7 

Whenever a pemon is arrested for a crime; he ought to 
be brought before a juatioe of the peace, or other judicial 
magistrate. Thia magistrate i8 obliged immediately to 
~xamine into the circumstances of the crime alleged; and 
.according to the reault of this exlUJiination, the pemon 
:accused should be either discharged, or bailed, or com
wtted to prison. 

If it clearly ~ppeu that no crime was committed, or, if 
oommitted, that the suspicion conceived against the pri.a
~ner is entirely llllfounded ; he should be restored to hls 
liberty.8 

•2Baw. 76. 
•ld. 80. 
T ld. 8il.. 

s ld. TJ. 
lid. 81. 
tId. FJ. 

'lei. Ibid. 
'lei. lbJ4. 
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To bAil a. person ia to deliver him to his sureties, who 
give sufficient security for his appearance ; he ia intrusted 
to their friendly custody, instead of being committed to 
the confinement of the jail. At the common law, every 
man accused or even indicted of treason or of any felony 
whatever, might be bailed upon good surety ; for at the 
common law, says my Lord Coke,1 the jail was his pledge, 
who could find no other : he could be bailed, till he was 
~onvicted. 

This part of tl1e common law, however, is, in England. 
greatly altered by parliamentary provisions, which restrict. 
in numerous instances, the power of admitting to bail. 
Indeed it ia obvious, that between the law of capital pun
ishments and that of commitments, the connection must 
be intimate and inseparable. In capital offences, no bail 
can be a security equal to the actual custody of the per
son : for what is there, which a man may not be induced 
to forfeit to save his life ?1 One court in England, and 
only one-the court of king's bench, or, in the time of 
the vacation, any judge of that court---still poesesses the 
discretionary power of bailing in any case, according to its 
circumstances ; excepting only such persons as are com
mitted by either house of parliament. while the session 
lasts, and such 88 are committed for contempts by any of 
the superior courts of justice.• 

To refuse or to delay bail, where it ought to be granted, 
is a misdemeanor at ·the common law,4 and may be pun
ished on an indictment. By the constitution of Penn
sylvania,' it is declared, 88 an inviolable !Ole, ., that ex
cessive bail shall not be required;" and "that all pri~r 
oners shall be bailable by sufficient sureties; unless for 
capital offences, when the proof is evident' or presumption 
great." 

t 2 IDs. 189. 1 4 Bl. Com. 294. • ld. 298. 
• 2 Haw. 90. • Art. 9, 11. 13, 14. 
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If the crime is not bailable, or if the prisoner cannot 
find sureties, the magistrate is under the disagreeable 
necessity of ordering, by a wan'allt undel' his hand and 
seal and containiqg· the cause of the order, that he sh&ll 
be imprisoned in the public jail, till he be thence delivered 
by the due course of law.l This is a commitment. 

This imprisonment, it ought to be remembered, is for 
the purpose only of keeping, not for that of punishing the 
prisoner: h.e . ought, for this reason, to be treated with 
every degree of tenderness, of which his safe custody will 
poesibly admit.' In particular, t\ jailer is not justified, 
by the law, in fettering a prisoner, unless where he is 
unruly, or where it is absolutely necessary to prevent an 
escape.• "Solent pnesides incatcere continet•dos damnare 
ut in vinculis contineantur; sed hujusmodi interdicta. sunt 
a lege, quia career ad continendos, et non puniendos, 
haberi de beat." • u Custodes vero gaolarum pamam sibi 
commissis non augeant, nee eos torqueant ; sed, omni 
sevitia remota, pietateque lldhibita, judicia in ipsos pro
tnulgata de bite exequantur." 6 Such is the law of impriJ. 
onment, ancient and approved. 

When the party is tl\ken, and bailed or imprisoned ; the 
next step in order is, to institute. a. prosecution against 
him. This may be done by four different methods-by 
appeal; by information; by presentment; by indictment. 

1. An appeal is an accusation by one private person 
against another for some crime : it is a private action of 
the party injured, demanding punishment for the injury 
which he has suffered: it is also a prosecution for the 
&tate, on account of the crime committed against the public.• 

1 4 Bl. Com. 297. 
' This ntle of law Ia yery often re~ned and the accused Is ~reated u 

H he were a erimlnal r.ad IDIII'el set for bls entrapping. 
'8 Ina. 34. • Bract. 105 a. 
'l'leta, 1. 1, c. 18. • 4 Bl. Oom. 308. 2 Haw. 1156. 
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In ancient times there were appeaht for a breach of the 
peace, for a battery, and for false imprisonment, u well 
as for more aggravated injuries and crimes; but they h&ve 
been out of use, and converted jnto actions of trespue.. fol" 
many hundred yeara.• 

An appeal lies for maybew, for larceny, for anJOn, ior 
rape, for death. It is brought by the party ravished, rob
bed, maimed, or whoee house waa burned; or by the wife, 
or, if no wife, by the heir, of the person kiUed.1 An ap
peal may be brought previous to an indictment; and if the 
defendant be acquitted, he cannot afterwards be indicted 
for the same crime: if he is found guilty, he shall auffel" 
the same punishment aa if he had been convicted on a 
prosecution by li.n indictment.• An appeal may be dis
charged by the concurrence of. all the parties interea~
by the pardon of the crown, and by the release of tLe 
appellant.• 

The appeal can be traced to the ancient forests ·of Ge~ 
many. •• Luitur homicidium," says Tacitua,6 .. certD 
armentorum ac pecorum numero ; recipitque Mtisfacti~ 
nem universa domus." 

On this subject there is, in our law boob, an immenae 
profusion of profeasional learning. As the appeal ia now 
but little used, I decline My minute inquiry concerning 
it : as it is still in force, it would have been improper. 
wholly to have omitted it. 

2. A second mode of proeecuting crimes and offences 
is by information. Some informations are brought partly 
at the suit of the state, and partly at the snit of a citizen. 
These are & species of qui. tam • actions; and will be con
sidered when we treat concerning civil suits. 

Informations in the name of the state or of the crown 

1 2 Raw. 1~7. I 14. 166. • Bl. eo.. IUO. 
1 4 Bl. Com 811. • 1 Bale, P. C. 9. 
• De mor. Ger. c. 21. • 4 Bl. Com. 308. 
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.alone are of two kinds : those which are filed ez officio by 
the public prosecutor, and are properly at the suit of the 
public; and those which.are carried on in the name, in
~eed, of the commonwealth or crown, but, in fact, at the 
instance of some private person or common informer. The 
first have been the source of much; the second have been 
the source of intolemble vexation : both were the l'eady 
tools, by using which Empson and Dudley, and an arbi
trary star chamber, Iasbioned the proceedings of the law 
into a thou81Uld tytl\nnical forms. Neither, indeed, ex· 
tended to capital crimes: but ingenious tyra~:my can tor
ture in a thousand shapes, without depriving the person 
tortured of his life. 

Restrainta have, in England, been imposed upon the 
last species: but the first-those lit the king's own suit, 
filed by his attorney general-'are still unrestl'ained.1 By 
the constitution of Pennsylvania, both kiuds are effectually 
removed. By that constitution, however, informations 
are still suifered to live: but they are bound and gagged. 
They are confined to official misdemeanors ; and even 
against those, they cannot be slipt but by leave of the 
court. By that constitution, "no person shall, for any 
indictable offence, be proceeded against criminally by in
formation"-" unless by leave of the court, for oppression 
and misdemeanor in office." Military cases are also ex
~pted.2 

3. Presentment is a third species of prosecution. A 
presentment, in ita most extensive signification, compre
hends inquisitions of office, of which the coroner's inquest 
is one: it comprehends likewise regular indictments, 
which are preferred and found. But, in ita proper sense, 
it is a.n accusation found by a gmnd jury, of their own 
motion, and from their own knowledge and obseryation 
without any bill being laid before them by the prosecutor 

l ' Bl Com. 307. 
29 

• Art. 9, e. 10. 
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for the public. Th.is presentment ~ afterwards reduced 
into proper fonn by tl1e public prosecutor; and in this 
form is gent to the grand jury, ·in the same manner as bilhl 
which are originally preferred to theOl by that officer. 
The:,Je bills and this presentme11t, fouud in form, are in
dictments. 

When the grand jury, after having heard tl•e evidenc~ 
adduced to support a bill. think it insufficient for thi~ 
purpose, they endon5e 011 the bill " ignoramus," and direct 
the foreman to sign tlli:s end01'1>emeut. By this endorse
ment it i~ meant, that though the matter:,J cluuged in the 
bill may be true, their truth i:,j not tmfficieotly evinced to 
tbe jury. If the charge in the bill appears to be sup
ported, it; is then endorsed "a true bill,'' and as such is 
t~igncd by the foreman. 

A grand jury must consi~>t of at least twelve members? 
beci\Use tweln: are uecel)sary-it must not consist of more 
than twenty-three members, because tweh·e are sufficient,. 
to find an indictment; and. twelve would not be a majority 
of a greater number. 

At the common law, a grand jury cannot find an indict
ment for any crime, but such as has been committed 
within the county or precinct, for which they are re
turned.' 

A bill cannot be retu1·ned true in part, and fal.He in 
part; it must be returned "a true bill " or "ignommus ·• 
fol' the whole. Nor can it be returned specially or con
ditionally.2 

Much might be said concerning the form of indictments 
generally, and amo concerning the particular form of the 
indictment for each particular species of crimes; but this 
kind of learning. which, by the by, ought neither to be 
overlooked nor disregarded by the professional lawyer, is 
found in £ull and minute detail in the numerous books. 

1 2 lla w. 2110. ! ld. uo. 
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and treat.ise$ of the ~riminal law. To these I beg leave 
to refer you. To go fully into particulars would employ 
too great a proportion of my lectures: to go imperfectly 
would :onvey no information that could be deemedregu}R 
or sati~factory. 

Suffice it to observe, as a general and importaBt pJin. 
ciple with regard to indictments, that as to pen~ons, tim~ 
.l'nd plMes, and, above all, as to the descriptions of crimes.,. 
the most pt-ecise certainty which can be reasonably ex
pected is indispensably required. Certainty, indeed, is 
a governing and a pervading quality in all good legisla
tion, and in all good administmtion of law. In this very 
important quality, the common law, pure :md unadulter
ated, has attained a very uncommon degree of perfection. 
I add, that the common law is equally remarkable for the 
tlimplicity as. for the accuracy of its fonns. I repeat it
they deserve the close study and attention of every la,vyer 
by profession. J<~ven to others, wlu> have leisure and a 
ta.ste to inspect minute as well as splendid beauties, the 
forlllli of the commoa law will afford entertainment and 
instruction. 

The principles of the great institution of grand juties 
have heen explained fully in another place. 

When a person is indicted, and is not already commit
ted or under bail, the next step in the legal anungement 
is, to issue process against him, in order that he may be 
obliged to answer the charge, of which he stands in
dicted. 

On an indictment for any crime under the degree of 
treason or felony, the process proper to be fil'st awa.rded, 
at the common law, is a venire facias, which, from the 
very name of it, is only in the nature of a summons to 
require the appearance of the party. 1 If this process is 
not obeyed, and it is seen by the return that he has landa 

~J.Baw.ll88. 
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in the county by which he may be distrained ; then a tlis
tTess shall be awarded against him, from time to time, till 
he appear. But if the return shows that he bas no lands 
in the county; then a writ of capia~ is awarded against 
him. By this writ, as is intimated from its name, the 
sheriff is commanded to take the body of the peifion ac
cused, and have him before the court at the time and place 
specified in the writ itself. If he cannot be taken on the 
first capias, a second, and so on, shall be issued. 1 On an 
indictment for felony or treason, a capias is always the 
first process.2 

We are told that, in the case of misdemeanors in Eng
land, it is now the usual practice for any jadge of the 
court of king's bench, upon certificate of an indictment 
found, to award a writ of capias immediately against the 
defendant. a 

If the party aoocond, and cannot be taken ; then, after 
the several writs have been issued against him in regular 
number according to the nature of the crime with which 
he is charged, he is, a.t five county courts, proclaimed and 
required to surrendel' himself; and if he does not appear 
at the fifth requisition, he is then adjudged to be outlawed 
-put out of the protection of the law. • 

When one is outlawed on an indictment for a misde
meanor, be forfeits his goods and chattels. In felony 
or treason, outlawry is a conviction and an attainder of 
the crime charged in the indictment.6 Any one may ar
rest an outlaw for tlu~e crimes, in order to bring him to 
execution. He was formerly said "gerere caput lupinum,'' 
anu might be knocked on the head like a wolf, by every 
one who met him. But tlle law is now very iustly holden 
to be otherwise. As to the security o.f his person, the 
greatest and the most notorioug criminal is still under the 

l 2 Haw. 283. 
'Id. tbld. 

s I.d. 284. a 4 Bl. Com. 314. 
• Jd. Ibid. 2 Hale, P. C. 206. 
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protection, though liable to the punishment, of the law. 
It is lawful, as bas been said, to apprehend him, in order 
to bring him to legal punishment. But to 'kill him wan• 
tonly, wilfully, or deliberately, merely because he is an 
outlaw, is murder.t 

The proceedings necessary to an outlawry are uncom
monly circumstantialt and must be exact to the minutest 
degree. Indeed, it is proper that they should be so. The 
consequence is, that an outlawry may, in most instances, 
be reversed on a writ of error. When this is donet the 
person indicted is admitted to his defence against the in
dictment. 

When a person indicted comes or is brought before the 
proper court, he is arraigned; in other words, he is called 
upon by his name, the indictment is rea<l to him, and he is 
asked what he has to say in answer to the indictment. 

At this important crisis of his fate, when his life may 
depend upon a word, and when, for this reason, every word 
Hhould, as far as possible, be the result of perfect recollec
tion and freedom, he must not be loaded with fetters or 
chains ; he must not be brought to the bar in a contum~ 
lions manner; he ought to be used with all the hnmanity 
amd gentleness consistent with the situation, in which he 
unfortunately stands; and he should suffer no uneasi
ness, except that which pt·oceeds from internal causes. s 
The judge should exhort him to answer without fear; and 
a.hould give him RSSurance that justice shall be duly ad
ministered. 3 "Cum captus coram justiciariis producen
du.s fuerit, produci non debet ligatis manibus (quamvis 
aliquando compedibus propter periculum eva.sionis) ethoc 
ideo. ne videatur coactus ad aliquam purgationem susoipi
endam."' 

I~J it necessary to fortify, by authority, the law of hu-
1 t Bale, P. C. Wf. '2Ba-w.~ 
'2 Ins. St6. · t Br.ct. lS'l, L 
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manity? Sometimes it i~ . Sometimes the law of humanity, 
even when fortified by authority, has been pleaded in vain. 
The cruel violation, as well as the benign observance, of 
the principles of goodness and law ought to btl known and 
marked. Tite last should be approved and imitated : the 
first should be detested and avoided. l1L the present en
lightened century-and humanity should surely atten1l 
knowledge-a chief justice of the court of king'::; bench 
suffered a pel'SOD in irons to be arraigned for tre&sOil oofore 
him, though he was informed, that they were so grievous 
as to prevent the prisonel".s sleeping except in a single 
posture, and that even while he was before the cou ~ l•e 
would be unable to stand, unless tl1e jailer-for the jailer 
bad more bowels than tl1e judge-unless the jailer assisted 
him to hold up his chains.l 

It is us ual to desire the })fi!!Oner tCl holtl up l1iS hand 
when he lli arraigned. This formality is not improper, Ue. 
cause it serves to icleutify t he ptlf'SOII: it is not necesoary, 
because the person may he iuentifie<l in another manner. 
My J.ord Bacon mentions a Welshman, who put a curious 
construction on this ceremony. Having been at a court, 
where l1e saw the prisoners bold up their hands at tl1e bar 
ns they severally received their seutences, he toltJ one of 
his acquaintances that the judge was an excellent fortune 
teller; for if he only looked upon the hand of a person, be 
could immediately declare what would he his fate . 

A person, upon being arraigned, must stand mute, or 
give an answer.2 

One is considered as standing mute, wl1cn he gives no 
answer at all; when he gives such an auswet· as cannot be 
received; and when he pleads not guilty, but, on being 
asked how he will be tried, either refuses to &\Y anything, 
or will not put himself upon the country.8 

On standing mute, the judgment was indeed a. terrible 
l 6 St. Trl. !81. s 3 Ld. Ba.e. 270. • 2 Bale, P. C. 316. 

I 
I 
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one-41 that l1e be sent to the prison from whence he came, 
and -put into a dal'k lower room, and there be laid naked 
upon the bare ground, upon his back, without any cloth68 
or rushes under him, or to cover him, his legs and armtJ 
drawn and extended with cords to t~e four comers of the 
room, a.nd upon his body laid as great a weight of iron as 
he can bear, and more. The fi~t day be shall have 
three morsels of barley bread without drink ; the next day 
he shall have three draughts of standing water next the 
door of the prison, without bread; and this to be his diet 
till he die."1 To the execution even of this terrible judg
ment some have submitted, that from forfeiture their es
tates might be rescued for the benefit of their children ; 
for by standing mute, forfeiture and the cottUpion of blood 
are prevented. 

The origin of the peine fort et clure it is exceedingly dif
'ficult to trace: it seems, however, to be no legitimate off
spring of the ancient common law: by that law, the stand
ing mute amounted to a confession of the charge.l 

By the law of Scotland, if the panel stands mute and 
will not plead; the trial shall proceed as usual; and it is 
left to him to manage his own defence, as he shall think 
proper.8 The spirit of this law is adopted by the legisla-. 
ture of the United States.• " If a person indicted shall 
8tand mute, the court shall proceed to his trial, as if he had 
pleaded not guilty, and shall render judgment accord
ingly.6 

To an indictment, the prisoner may give an answer, Ol' 

pl~ aa the law terms it, in a great variety of ways. 
1. He may admit the facta, as stated in the indictment, 

to be true; but, at the same time, may deny that tl1e 

l j Hale, P . C. 819. 1 4.111. Com. 8!8 . • liar. on St. 81. 
• Laws U.S.. 1 con. 9 lfllf, e. 9, 1. 80. 
• A. elmllw proYlston la contained In an act of U~embly of Pennayl· 

'Rilla. :1 Lawa Penn. 119. Zd. 
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fact:B, thus stated and admitted, amount in law to the crlmft 
charged in the indictment. This is a demurrer. Thus, if 
one is indicted for larceny committed by stealing apples. 
growing on a tree, he may demur to this indictment; in 
other wofd.ij, he may admit that he took the appl~ from 
the tree, but deny tlu\t the fact of taking them amounts 
in law to the crime of larceny ; because apples, unsevered 
from the tree, are not personal goods ; and because of pel'
sonal goods only larceny can be committed. This de
murrer brings regularly before the court the legal ques
tion, whether the facts stated constitute the crime chat·ged 
in the indictment. When the prosecutor joill8 in this de
murrer-when he avers that the facts stated constitute the 
crime charged ; then an issue is said to be joined. An is
!!Ue i.l! the result of the pleadings in a single point, denied 
on one ~Side and affirmed on the other. It is either an issue 
iu law, such as has now been mentioned; or it is an issue 
in fact, such as will be mentioned hereafter. 

It seems to be taken for granted, by many respectable 
writers on the criminal law, that if, on a· demurrer to an 
indictment, the point of law is determined against the 
prisoner, he shall have the same judgment pronounced 
agl\imst him as if he had been convicted by · a verdict. 
With regard to crimes not capital this seems to be the 
case: but with regard to capital crimes, no adjudication is 
produced in support of the opinion. My Lord Hale in
deed says, iu one place of his valuable hit;tory of the pleas 
of the crown, that if a person be indicted of felony, and 
demur to the indictment, and it be judged agaill8t him. 
he shall have judgment to be hanged; for it is a confes
~ion, and, indeed, a wilful confession of the indictment. 1 

In another place, however, he takes a distinction between 
this kind of confession, which, though voluntary, is still 
t!X tra-judici~ and that full and solemn confession, which 

t 2 Hale, P. C. 257. 
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will by and by be mentioned. An extra-jutlici1Ll Nlllf~:S

sion, says he, though it be in court. M where the pril!(ltU!l" 
freely discloses the fact, aud demands the opinion of the 
~ourt whether it be felony, will uot be 1-ecorueu by t.htt 
OOW't, even if, upon the fact thus dumlnt;eu, it appe8.l' to be 
felony; but lte will t~till he adtnittcd to plead not guiltg 
.to the indiotrnent.1 There t~ectn~ tu be a »olid reason for 
thitl distinction: fot· though a tl t!murrcr admit!; the truth 
of the facts ~ ~tated in the intlichuout, yet it cannot be 
considered ·as au explicit aud ~:~olcmn confession of what 
itS more mAterial-th6 criminal and felonioug intention~ 

with which th6 fact~~ were done. This criminal and fel
onious intention it:! the very puiut or gist, as the law-calls 
it. of the indictment; and ~:~hould be answered explicitly 
and directly. 

II. This answer mo.y ~given by a solemn and judicial 
confession, not only of the fact, but of th6 crime-in the 
language of the law, it IDiiY oo tlouc by pleading guilty. 

Upon this subject of conf~ion on the part of the crim
inal, three very interesting qne~Stions arise with respect 
·to capital crimes: for of those ou.ly I now speak. 1. Is 
a confession· necessary? 2. Ought it to be made? 8. 
-Ought it to be received as a sufficient foundation for ~ 
conviction, and judgment aguinst _lifo? 

1. In many countriet~, his eonfe:~sion i:; considered ns 
absolutely indispensable to tltc condemnation of the crim· 
.inal. The Ma.rquitl of Beccaria conjectures that thi:t rule 
has been taken from the my11terious tribuual of penitence, 
in which the confe~ion of sins is a necessary part of the 
sacrament: thus, says l1e, have meu abused the unetTiug 
light of revelation.1 This confession they endeavor to 
obtain by the oath, aud by. the torture, of the person ac
cused. He it~ obliged to auswer interrogatories. These 
interrogatorie~S-we arc told; for of e'xperieuce on this 

1 2 H.Ue, 1•. C. 2'.l:i. t Bee. c. 16. 
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-subject we are happily ignorant-these interrogatories are 
reduced to a system, captious, uucandid, and ensnaring J 

.and te1Tor h1 frequc.ntly added to fraud.l The practice of 
demanding the oath of tlte accused is said, by the famous 
President de Lamoignon, to luwe derived ita origin from 
the cul:ltoms of the inquisition.2 

Very opposite, upon this tmbject, is the genius of the 
Gent0<1 code. Jn that very ancient body of law, we find 
it expre!!Sly declared, that wherever a true testimony 
wouhl deprive a man of his life ; if a false testimony 
would be the preservation of it, such false testimony i!S, 
lawful.8 · 

Between those extremes the constitution of Pennsyl
vania • observes the temperate mean. "In prosecutions 
by indictment or information, a man cannot be compelled 
to give evidence agat.im>t himself.'' This is likewise an 
immemorial and an established principle of the common 
}1\W. 

In the ca!Je of oaths, says Becea.ria, which are adminis
tered to a crimiual to make him speak the tt·uth, when the 
contt-a•·y is his greatest interest, there i.tl a palpable con
tradiction between the laws and the natural sentiments 
of mankind. Can a man think himself obliged to. con
tribute to hi11 own destruction ? Why should he be re
duced to the terrible alternative of doing this, or o{ offend~ 
ing again.st Goo? :For the law, ,vhich, in such a case, 
requires au oath, leaves him only the choice oi being a 
bad Christian, or of being a martyr. Such laws, continu~m 
he, are useless as well as unnatural : they are like a dike 
opposed directly to the course of the torrent; it ia either 
immediately overwhelmed, or, by a whirlpool which i tself 
forms, it i11 gradually undermined a.nd destroyed.' 

t 6 War. Bib. S21. 
• Gent. La'WI 116. 
• lJec. c. 18. 

t 8 War. Blb. 19ft. 
• A1\. Sl, •• 9. 



()JI' THE DTFFERE.'"T STEPS PRP.:SClUBED BY THE UW. 4tit 

If it is useless, unjust, and unnatura.l, to atWJUpt th~ 
extracting of truth by means of the oath ; what is it, to 
mi.ke this attempt by means of the toriure? This, like 
the former, is happily unkuown to the common law. 
This, like the former, can be traced to the merciless trib-
unals of the inquisition. This, like the former, has been 
a practice both gene1'1\l and destructive. 

To the civil law, its origin bas been frequently ascribed. 
My Lord Coke, in his third Institute, declares himself 
explicitly of this opinion. He says, that in the reign of 
Henry the Sixth, the Duke of Exeter and the Duke of 
Suft'oik intended to have brought the civil law11 into 
England ; and, for a beginning, first brought into the 
tower the rack or brake allowed in many C&lles by t11e 
<:ivillaw.l To systems as well as to men, ju"ltice 11hould 
be done. From the imputation of a sanguinary as well 
as of a tyrannical spirit, the Roman law, at 1688t in its 
brighter ages, deserves to be rescued. The different 
periods in the history of that celebrawd law should be 
cax-efully distinguished ; a.nd tlae redn&l8 or the blackntlSS 
of one era ought not to shade or stain the purity and the 
splendor of another. · 

In t.be times of the republic, torture was known at Rome : 
and this, it mw;t be owned, was too much to be known 
anywhere. It was confined, however, to the slaves. The 
whole to.rreut of Cicero's eloquence was poured indignant 
upon the infamous Verres, because be had the audacity 1\.l! 

well a.s c1·uelty to torture a Roman citizen, with his eyes 
turned towards Rome. " Credebatur virgis in. medio foro 
Messante civis Romauus, judices; cum interea nullus 
gemitus, nulla vox alia istius miseri, inter dolorem cre
pitumque p1agarum, audebatur, nisi brec, civis Romanus 
sum."-•' 0 nomen dulce libertatis t 0 jus eximium 
nostne civitatia! 0 lex Porcia, legesque Semproni~e! 0 

1 81nl. 36. 
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graviter d~idemt&, et aliqtiando reddita plebi Romanat 
tribunicia potestas! Huccine tandem omnia reciderunt. 
ut civis Ronuums, in provincia populi Romani, in oppido 
fooderatoru:n, ab eo qui beneficia populi Romani fasces et 
secures hu.beret, tleligatus in foro virgis cmderetur? Quid 
cum ignes ardentesque lamin~ cmterique cruciatus ad
movebantur? "._ .. Non fuit his omnibus iste contentl.L8. 
Spectet, inquit, patri14D: in conspectu legum libertatisque 
moriatur." ll · 

In another place, the same exquisite judge of human 
nature and of law describes, in the most masterly DUUlner. 
the futility of that kind of proof, which arooe from the 
t01·ture of slaves. "Qu~stiones nobis servorum, ac tor
ruenta accusator minitatur; in quibus q03nquam nihil 
periculi su~picamur, tamen illa tormenta gubernat dolor.,. 
moderv.tlir natura cujusque tum animi tum corporis; regit 
quresitor, ftectit libido, corrumpit spes, infirmat metus, ut 
in tot rerum angustiis nihil veritati loci relinquatur." 1 

About three hundred years after Cicero, the celebmted 
Ulpian, charM;terized n.s .. the friend of the laws and of the 
people," ( speaks of torture in the same strain-" Res est 
frugilis et peticulosa, et quro veritatem fallat. Nam pl~ 
rique patientia sive duritia tormentorum ita tormentacon
temnunt, ut es:primi eis veritas nullo modo possit: alii 
tanta sunt impatientia, ut in quovis mentiri, quam pati 
tormenta velint. Ita fit, ut etiam vario modo fateantur. 
ut non tantum se, verum etiam alios <:omminentur." 6 

The early Christians also bore their testimony against th& 
cruel and absurd practice. "Cum qureritur,' ' says St. 
Augustine, "utrum vir sit nocens, cruciatur ; et innocens 
luit pro incerto scelere certisaimas pmnas; non quia illud 
commisisse detegitu1·, sed quia non commisisse nescitur; 

I Clc InVer. V. 62, 63. 
• Cic. pro. P. Byl. c. 28. 

t ld. 66. 
, ·1 Gib. ~. 

• 2 War. Bib. 23. 
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ignonmtia judicis calamitas innocentls "-"judex torquit 
accusatum, ne occida.t, nescfens, innocent.em ; tortum et 
innocentem occidit, quem, ne innocentem occiderit, tor
serat." 1 

Among the moderns, says a sensible French wliter, the 
practice of torture has been adopted and carried to the last 
degree of atrocity, in those countries in which human 
nature l1as been most debased and m.oet oppressed-I 
mean those of the inquisition: on the contrary, it bas been 
abolished or moderated in those, in which the human mind 
hM reassumed her liberty-in Geneva, in England, in 
Prauce under Lewis the Sixteentb.2 

From what has been observed, the inference is clear, 
that the confession of the criminal is not necessary to a 
conviction or sentence in the case of a capital crime. · 

2. In the case of a capitc'\l crime, ought this confession 
to be ·made? · 
. I think not. W11en I say this, I speak with a reference 

to the effect, which this confession is allowed to have by 
the common law. I am justified by authority in what I 
8c'\y. From tenderness to life, the court ia usu&lly very 
averse to the receiving and recording of such a confesBion; 
and will advise the prisoner to retract it, and plead another 
plea to the indictment.8 If a ·person under the age of 
twenty-one years make this confession, the court in justice 
ought not to record it, but should put him to plead not 
!JUilty ; or, at least, ought to inquire by an inquest of 
office concerning the truth and circumstances of the fact.' 
A confession, refused altogether, or received with reltic
tance, ought not to be made. 

a. Ought this confession to be received,_ and considered 
as a sufficient foundation for a conviction and judgment 
against life ? 

tt Glb. 22. 
~2H&Ie, P. C. 226. 4 Bl. Com. SM. 

sa War. Bib. 197. 
'1 Hale,.P. C. 24. 
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By the common law, 88 it now is and 88 it always has 
been received, tJuch s confesaion is deemed a sufficient 
foundation for ~ conviction and judgment against life. 
This express, judicial, and direct confession is considered 
as the highest po:ssible couviction ; 1 and after it is made 
and received, the court does and can do nothing but pro-
nounce the judgment uf tbe law.11 · 

Tt now, I apprehend, appeant fmm principle, as it ap
I>eared a litt.le while ago ft'Otn authority, that, on an in
dictment fot· a capital ct·ime, this express, judicial, and 
direct confe~iou of it ought not to be made. He who 
makes it undertakes to be the at·biter of his owu life: for, 
W:l we now see, the judgment of death follows as a con
~:~equence, ueceliSat·y and unavoidable. A deci~:~ion of this. 
ve•·y solemn kind ought to be a decision of the 130Ciety, 
upon the principles formerly explained, and not a decision 
of the party himl:lelf. Io'ot· such a deci~;ion he may be un
qualified, sometimes on account of his understanding, 
l:lometimes on account of his disposition. He may not be 
appriMed of every legal ingredient, which ought to form a 
part in tbe composition of the crime which he confesses: 
human conduct U! sometimes influenced by Rn irresolute 
impatience, as well as, at other times, by an overweening 
foudne8.:; of life. 

It is certainly true, that persons have confessed them
Helves guilty of crimes, of whic~ indeed, they were inn~ 
ceut. A remarkRble case of this nature i.:; mentioned in 
our lllw books. A gentleman of the name of Harrison 
appeared alive, many years after three persons ·bad been 
hanged for hi!! murder; one of whom confessed it.8 Many 
persons accused have confessed theDtselves guilty of 
witchcraft, and of other crimes equally problematical. 

By the civil law, the confession of the person accused 
1 2 Haw. 38S. .,BL Com. 3M 
' Tr. per PalL 01& 
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is not sufficient to convict him of a capital crime, without. 
other proofs: for it may Ao happen, that such a confeaaion 
is dictated only by the inquietude or despair of a troubled. 
mind.1 Another reason may likewise be assigned: he· 
mRy, by a m~takert M well as by a disordered understand
ing, acknowledge that to be a crime, which in lnw is not 
that crime. 

Thms much for confession, or the plea of tru,ilty to an. 
i nclictlpen t. 

III. An indictment may be answered by a plea to the· 
jurisdiction of the court. in which it is found. This plea 
is proper when an indictment for any particular crime is, 
found in a court, which has no authority to hear, try, or· 
determine that particular crime : as if a coutt of quat'tet·· 
sessions should arraign one on an indictment for treason~ 
of which that court has no jurisdiction.' 

IV. An indictment may be answered by a plea iu abate
ment--in other words, a pie.., the design of which i11 to 
destroy the indictment. without answering the crime which 
it charges. This, in some cases, may ,be very proper; as 
when one is indicted and called to answer by a wrong 
ztame. If he suffer this mistake to pass uunoticed, it is 
doubtful whether he may not afterwardli be indicted for
the same crime by his right name. If the plea be sup
J>Orted, the indictment will be abated ; but he may be 
immediately indicted anew, by the name which he has. 
nverred to be his true one. For in all pleas in abatement 
it U. a rule, that he who would take advantage of a mitt-· 
take, must show, at the same time, how that mistake may 
be rectified. 

V. An indictment may be an11wered by a plea in bar. A 
plea in bar does not directly deny the commission of the
crime charged ; but it adduces and relies on some reason 
calculated to show, tbat the prisoner cannot be tried or 

1 1 Domai • .eo. I 2 Hale. P. c. i66. 
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puniHbed for it, either on that or on any other indict-
ment. · 

A former acquittal of the same charge is a plea. of this 
kind: for it is a maxim finnly established by the common 
law, that no one can. be brought in danger oftener than 
~nee on account of the same crime. 

A former conviction of the same crime is also a plea of 
tltis kind; and depends on the same principle. 

An attainder of any capital crime is a good plea.,in bar 
~f an indictment for the same, or for any other crime. 
The reason is, that by the attainder the prisoner is dead in 
law; his blood is corrupted ; and his estate is forfeitM; 
go that an attempt to attaint him a second time would be 
altogether nugatory and superfluous. 

It is natuml and obvious to remark here, how the 
severity of punishment becomes the parent of impunity 
for crimea. When one is punished, or condemned to be 
punished, as far as he can be punished, for one crime, he 
may commit anotl1er, without any fear or risk of additional 
punishment. • . 

In proportion as the triminal code becomes less severe, 
the opemtion of the plea of a former attainder becomes 
less powerful ; for it is never proper, unless when a second. 
trial could answer no purpose. 

A pardon is another plea in bar of an indictment ; for. 
by remitting the punishment of the crime, it destroys the 
end which is proposed by the prosecution. In England, an 
advantage is gained by pleading a pardon, which cannot 
be obtained by it after an attainder. A pardon prevents 
tbe corruption, but cannot restore the purity of blood. 

If Rny one of these pleas in bar is sucoessful, the party 
pleading it is discharged from farther p1"08eCution; but if 
they should all fail, a resource is still left. 

VI. An jndictment may be answered by pleading r.ot 
gui/t!J of the crime which it charges. An is8ue, you reo-
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ollect, is a point denied on one side and affu·med on the 
othel'. The plea of not guilt!/ i.s called the general issue ; 
because, on that plea, the whole charge comes regularly and 
fully under examination. It is averred by the indictment : 
it is denied by the plea. On this plea aione-t~uch, as we 
have seen from the foregoing deduction, is the benignity of 
the common law-on this plea alone, the pri~Wner can receive 
a final judgment against him. A judgment of acquittal 
may be produced by many dift'et-ent causes: but a sen~ 

tence of condemnation can be founded only on a conviction 
of guilt. 

When the prisoner pfelULI that he is not guilty; he, for 
:the trial of his plea, puts himself upon his country. The 
.,xtensive and the emphatic import of this expression, neg
lected because it is common, wa.t~ fully illustrated on an
~thet· oeciU!ion.l 

In· ancient times, a variety of methods, by which crimes 
might be tried, was knowu to the common law. A trial 
might be had by ordeal ; and this species of trial was 
either by fire or by watet·. The corsned, or morsel of ex
ecration, was another kind of tt·ial. The trial by battle 

·was a third kind. A foutth kind still remains and is onr 
boast-the tl·ial by jnry. This trial, both in the United 
States and in this commonwealth, is a part of the constitu~ 
tion as well as of the law. 

The history 11.nd the general principles of this inatitu~ 

ti~o, celebrated so long and so ~ustly, have already been 
.explained to you at large. I shall, therefore, colifine my~ 
self at present to such remarks, chiefly of a practical 
nature. ws will arise from the usual co\ll"lie of proceedings 
in trials for crimes. 

By the constitution of Pennsylvania,2 persons accused 
~f crimes 'shall be tried by an impartial jury of the · vicin
.age: or, in legal interpretation, of the county.8 By the 

1 Ante, vol. 2. p. 16'7, 201. 
30 

1 Art. 9, a. 9.. 1 2 Hale, P. C. 264. 
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national constitution, 1 crimes committed in any state shalf 
be tried in that state: and by a law of the United States,1 

twelve, at least, of the jurol'B must be summoned from the-
very county, in which the crime was committed. 

In the court of king's bench, there is time allowed be
tween the arraignment and the trial, for a .jury to be im
panelled by a writ of venire faeia. directed to the sheriff. 
But justices of oyer and terminer and general jail delivery~ 
and justices of the quarter sessions 1 of the peace, may, by 
a bare award and without any writ orpre:cept, have a panel 
returned by that officer: for, in consequence of a general 
precept directed to him beforehand; he returns to the court 
" panel of jurors to try all persons, who may be called 
upon for their trial at that session. Before such justicest 
it is usual, for this reason, to try criminals immediately or
soon after their arraignment. • 

Jurors must be " homines liberi et legale•:' men free and 
superior to every legal exception ; for every legal excep
tipn is a cause of challenge. My Lord Coke 6 enumerates 
four such csuses-propter. honoris respectum-propter de
fectum-propter delictum-propter affectum. The first 
cause relaw to the peerage solely : the second is an excep
tion against aliens and minol'B : the third is an exception 
against persona convicted of infamous crimes : the fourth 
is an exception which arises from bias or partiality. When 
this bias is apparent, the challenge founded on it is a ptin,. 
ciptJl one, and takes effect immediately: when the biaa is 
only probable, the challenge is only to the .favor,· and its 
validity must be decided by t1ie111, selected b)t the court 
for this purpose, till two are sworn of the jury. Theeo 
two1 as they are acknowledged or found to be impartial,. 
become the triel'B of all the others. 

Besides the~e challenges for cause, which operate u fre. 

, l Art, 81 a. 8. . 1 1 ~ng, 1 aeu. e. 20, a. 29. 

•WOOlf. IDa. eel. '' Bl. Com. Mol, 34.5. Ula'W'. fOG. 1 1 Ina. 161. 
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quentJy as they exist, the benignity of the common law al
lows, as we saw before, eve1·y person indicted for a capital 
crime to challenge peremptorily, or without cause, any 
number of jurors under thirty-six-the number of three 
jaries.l In every capital crime, except treason, this number 
is, by a law of the United States,:~ reduced to twenty 
jurors. A pel'80n who challenges more than the number 
allowed, is, by the same law, to be treated as one who 
stands mute. T~t treatment we have already seen. By 
a law of Pennsylvania, a. similar deduction is made iu the 
number of peremptory challenges : but he, who challenges 
more than the number allowed, shall sufter as a criminal 
convicted.8 There is a great ditfereuce between the two 
provisions: by that of the United States, the person in· 
dieted is treaW<l 88 one who must be tri~d ,· by that of 
Pennsylvanja, he is treated as one who is already con
r~i<:Ud.• 

When an alien is tried, one half of his jury should be 
aliens, if he require it.5 

On this subject of challcmges it is proper to observe, that 
it seems to have been very familiar in the Roman law, dur
ing the existence of the commonwealth. In a criminal 
proce88, before the court of the pnetor, the accuser and the 
accused •ere each allowed to except against fifteen of those 
returned to try the cause. This exception was denomin· 
"ted " rejemo judieum "-in the phraseology of our law, 
tbe challenge of the jury. Whenever Cicero use& the ex
pression-judices; ita legal translation is-Gentlemen of 
the jury. 

Concerning the celebraW<l trial of Milo, we have a num
ber of particular facta transmitted to us, which desenc 

12 Baw. •ts. s1 OODg. 2 aeu. e. 9, s. SO. 1 1 Laws Penn. 184. 
'The Jaw of PeDD.Iylvanla le now similar to that of the United Stata.. 

a Laws Peun. 119. Ed. 
'3 Bl. Com. 860. ' Bl. Com. Me. 2 Haw. ~. 1 Dall. 7S. 
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our particular notice and at~ntion. On the first day of 
the trial, or, 88 we would say, on the return of the oenir.! 

fa.ciaB, the iudiceB-we would say the jury-were pro
duced, that they might be ballot~d. Tbe next day, they 
oollo~d eighty-one persons to make up the jury. But the 
accuser had the libefty to challenge fifteen; and the ac
cused could challenge as many. By these challenges on 
both sides, the number of those who were to give the ver
dict was reduced to fifty-one. In anotlter place we have 
a Particular account of the votes given for, and of those 
given against Milo: added together, they amount to the 
precise number of fifty-one.1 

At Rome, a.s we have seen on more occasions than one, 
prosecutions were considered as the causes of the accnsel'8, 
rather than 88 the causes of the commonwealth. The pro
ceedings were regu la~d by this supposition. Accord
ingly, in a criminal prosecution, the challenge e~~nded to 
ancb persons 88 either party-the accuser 88 well 88 the 
accused-had reason, or thought he bad reason, to s08peet 
might be influenced in their verdict by favor, a.ffection, 
consanguinity, malice, or any other pa~SSion, which might 
lead to partiality or corrupt judgment.i 

When a prosecution, 88 w~ll 88 the defence of it, WM 

viewed 88 the cause of an individual, it might be reason
able enough that, in this view, the power of challenging 
jurors should, on both sides, be equal. But when a pro
secution is considered as the cause of the community, bJ 

. a part of wbicl;. community this very cause is to be tried ; 
matte1-s now assume a vel'!· different appearance. ThiM 
important difference W88 fully explained in the account 
which I gave of the radical principles, 88 I may call them, 
of the trial by jury.8 The accused stands alone on one 
side: on the other side stand the whole community: the 

I Pet. on Jur. 114. • ld. 180. 
• Ante, vol. 2, p. 170, 111. 
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jury are indeed a •elected part; but still they are a part of 
1.be whole community: the power of challenging, there
lore, ought not. on both sides, to be equal. 

True it i8, that, at the common law, the king might 
challenge peremptorily, as well as the prisoner . . The dis
tinction between a public and a private prosecutor was 
not sufficiently regarded. From this characteristic fea
ture, by the way, a strong intrinsic evidence appears of 
the lineage of juries. But equally true it is, that the dis
tinction was perceived at an early period, wa.s then estab
lished-! mean in the reign of Edward the Firs~aud has 
been since uniformly observed.l In consequence of this 
distinction, it bas been the law, for many ce~tw·ies past, 
that the privilege of peremptory challenges, though en
joyed by the prisoner, is 1·efut1ed to the king. 

If, on account of the number of cballenge~S, or the non
attendance of the jurol'S, so mauy of the panel returned as 
al-e necessary to make a jury cannot be had, the court may 
award a tlik1-others qualified in the same manuer-to be 
added to the panel, till twelve are sworn to try the cause.2 

Their oath is-that they will well and truly try and 
true deliverance make between the-United States-and 
the prisoner at the bar, and a true verdict give according . 
to their evidence. Alter they are sworn, the indictment • is read, and the issue which they are swom to try is stated 
to them: and then the public prosecutor opens the cause, 
and arranges, in such order as he thinks most proper, the 
evidence which is to be offered in support of the proRecu
tion. 

But itl is a settled rule at the common law, as it is noli' 

received in England, that, in a trial for a <Japital crime, 
11poo the general issue, no counsel shall be allowed the 
prisoner, unless some point of law, proper to be debated. 
shall arise. By a statute, however, made in the reign of 

1 2 Haw. 412. "4 Bl. Com. s.&S. 
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William the Third, and by another made in that of George 
the Second, an exception to this general and severe rule is 
introduced, for the benefit of those who are indicted or im
peacbea for treason. 1 This practice in England is admit
ted to be a hard one, and not to be very consonant to the 
rest of the humane treatment of prisoners by the English 
law. Indeed the judges themselves are so sensible of this 
defect in their modern practice, that they generally allow 
a prisoner counsel to stand by him at the bar, and instruct 
him what questions to ask, or even to ask questions for him. 

This practice of refll8ing counsel to those who are in
dicted for a capital crime, is not agreeable to the common 
law as it was formerly received in England. The ancient 
Mirror tells us, that, in civil causes, counsel are necesMry 
to manage and to defend them, by the rules of law and the 
customs of the realm. He adds, with irre.sistible force, 
that they are still more necessa1·y to defend indictments 
o£ felony, than causes of a less important nature.1 On 
this, as on many other great and interesting subjects, we 
have renewed the ancient common law. It ill enacted by 
t~ law of the United States,3 that persons iudicted for 
crimes shall be allowed to make their full defence by 

· counsel learned in the law. It is declared by the con
stitution of Pennsylvania,• that, in 1\11 criminn.l prosecu
tions, the acc\lsed has a right to be h~tnd by himself and 
l1is counsel. 

In England, it bas been an ancient and commonly re
ceived practice, that, as counsel was not allowed to any 
vrisoner accused of a capital crime, so neither should he 
be suffered to exculpate himself by the testimony of wit
nesses. Trus doctrine was so unreasonable and severe, 
that the courta became ashamed of it, and gradually intro
duced a practice of examining witnesses for the prisoner; 

14 Bl. Com. 84!1, 850. •KJr. c. S. 
• 1 C:ODg. 2 seas c. 9, 11. 29. • Art. 8, •• 9. 
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but they stopped in .the middle of the road to redress
they would not examine the witnesses upon their oaths. 
The consequence was, that juries gave less credit to wit 
Jles&e6 produced on the part of the prisoners, than to wit 
nesses produced on the part of the crown.t 

This P.J'I\Ctice, however, like the last, is not agreeable 
to the common law, as it was in ancient times received in 
England. To say the truth, says my Lord Coke,' we 
never read in a.ny act of parliament, ancient author, book· 
case, or record, that in criminal cases, the party accused 
should not have witnesses sworn for him ; a.nd therefore 
there is not so much as a 3cintilla, iuri• against it. By a 
statute made in the reign of Queen Anne, the ancient 
common law on this point is renewed in England; and 
witnesses for the prisoner shall be examined upon oath, in. 
the same manner as witnesses against him.a 

On this subject, the ancient common law, as might 
have been expected, is renewed in the United States and 
in Pennsylvania. By a law of the forme1·4 it is provided, 
that persons indicted for crimes shall be allowed to make 
proof in their defence by lawful witnesses; and that, to 
eompel the appearance of their witnesses, the court shall 
.grant the same process as is granted to compel witnesses 
to appeal' on the prosecution. By the constitution o£ 
Pennsylvania,6 it is decla1·ed, that~ in all criminal prose
cutions, the ac~used has a right to have compulsory pro
eess for obtaining witnesses in his favor. 

The compulsory procet!S for obtaining witnesses is a 
subpama ad te3tificandwm, which commands them to a~ 
pear at the trial. H this command is disobeyed, au at
tachment issues for the contempt.• 

• • Et. Com. 362. 
• St. 2 AD. st. 2, c. 9 . 
• Art. 0, .. 0. 

•aw. 79. 
' 1 cong. 2, eess. c. 0, s. 29. 
• 3 Bl. Com. 369. 
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In honor of the Founder of Pennsylvania it ought to hE.· 
observed, that, in the charter of privileges 1 which he
granted to its inhabitants, he declared, "that all criminals 
.11ball have the same privileg~ of witnesses and counsel as 
their prosecutors.'' On this as on many other subjects. 
Pennsylvania preceded England in point of li~ral aud 
enlightened impro':ement. 

The constitution of Pennsylvauia2 declares, that, in all 
criminal prosecutions, the accused has a right to meet the· 
witnesses face to face. Those who know the nature and 
the mischiefs of secret accnsations, know the importance 
of this provision, and the security which it pt-oduces. 

By the constitution of the United States,• no person 
shall be convicted of treason, unless on the testimony of 
two witnesses to the same overt act, or on confession in 
open court. The subject of confession has been already 
treated. 

The courts of justice, in almost every age, and in almost 
every country, have ·had recourse to oaths, or appeals to 
lten.ven, ns the most universal and the most powerful 
means to engage men to declare the tn1th. By the com
mon 1aw, before the testimony of a. witness can be re
ceived, he is obliged to swear, that it shall be the truth. 
the whole truth, and nothing but the truth. 

The testimony of witnesses is one species of evidence. 
"-q we formerly saw in those lectures,' in which the gs-enl 
tmbject of evidence was opened, and but just opened. 
The general principles, upon which testimony is received 
and believed, were then stated in a short a.nd summary 
manner, a.s connected with some native propensities of the 
lmman mind. The important distinction between the
credibility of witnesses and their competency was ex
plained at large,5 when I discoursed concerning the-

i 8. 5. s Art. 9, a. 9. 
• A.Dte, vol. 1, p. 498, et eeq. 

• Art. 3, s. 3. 
'Ante, p. 224--228~ 
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aeparate provinces of courts and juries. I observed, that 
every intelligent person~ who is not infamous or intel"
ested, is a competent witness. The common law coin
cides, in this point, with the law of Athens ; for, by that 
law, no man could be a witness in his own cause; and be 
who, by his ill behavior, bad rendered himself infamous
Glcpos--wa.s deemed unworthy of credit;l 

The Marquis of Beccaria is of opinion, that the objec
tion against the competency of a witness should be con
fined altogether to his interest ; and that his infamy should 
not exclude him. Every man of common sense, says he, 
every one whose ideas have some connection with each 
other, and whose sensations are conformable to those of 
other men. may be a witness ; but the credibility of his 
~timony will be in proportion as he is interested in declar
ing or concealing the truth. Hence it appears how irra· 
tional it is to exclude persons branded with infamy; for 
they ought to be credited when they have no interest in 
giving false testimony.' 

If this subject is investigated upon principle, it will. 
perhape, be found, that the practice of the law is more con
genial to the natin sentiments of our mind, than are the 
speculations of the ingenious philosopher. 

Belief is the end proposed by evidence of every kind. 
Belief in testimony is produced by the supposed veracity 
of him who deli'Ve.rs it. The opinion of his veracity, as 
we saw when we examined the general principle.s of testi· 
mony,8 is shaken, either when, in former inRtances, we 
have known him to deliver testimony which has been 
false ; or when, in the present instance, we discover some 
strong inducement which may pre'Vail on him to deceive. 
The latter part oi this observation applies to interested 
witnesses ; and the application to them is admitted to be a 

1 1 Pot. Ant. 117. •Bee. c. 18. 
• A.Dte, vol. 1, p. (1()3, 60L 
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proper one, and to be sufficient to excbtde them from testi
mony. But who is a person infiLDloua in the eye of the 
~ommon law? He who has been convicred of aniofamoua 
crime. What, in the eye of the common law, is an infamous 
crime? When we investigated the true meaning of the 
.felln.6 animvt, according to the common law, we found 
that it indicated a dispotdtion, deceitful, false, and treach
el'OUs.t He who is convicted of an infamous crime, is one 
who has been proved guilty of some conduct, which 
evinced him to have been false-to have committed the 
cri1mn faln ; of which so many different grades-from 
treason to a cheat, and both included-are known to the 
law. 

It may, however, be urged, on the principles of Beo
caria, that to the conduct of which he baa been convicted, 
be was probably drawn by a motive of interest; and tha~ 
jf no such motive exists in the present instance, the infe1' 
enoe from the pBSt to the present is without foundation. 
To this it may be justly answered, that the reason wl•r 
interest excludes a witness is not, because it certainly ~ 
but because it possibly may, occasion a deviation from tlte 
truth; and because this deviation may be produced eveu 
by an involuntary and imperceptible bias, which interest 
will sometime.! impreu upon minds intentionally honest. 
That this last consideration has great weight in the judg
ment of the law, is evident from one of the modes which 
it adopts to discover the existence of interest--a mode, 
which, I believe, can be rationally accounted for only by 
this last consideration. A witness, who is suspected to 
be iuterested, may be examined upon his voir dire-iu 
other words, he may be required to declare, upon oath, 
whether he is interested or not. This mode of pl"'Ceeding 
obviously supposes him honest as well as interested. For 
if it auppo&ed him dishonest, would not the conclueion be 

1 Ant.e, vol. 1, p. ~. 
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irresistible-that he who ought not to be believed when be 
gives his testimony in chief, as it is called, ought as little 
to be believed, when he gives his testimony on his t1oir 
dire? That involuntary and unavoidable bias which 
interest sometimes impresses on the mind, and which, of 
consequence, may affect the testimony of the offered wit-
11888, is deemed by the law a sufficient t'e&SOn for his 
exclusion from testimony. 

If he whose te!ltimony may deceive, merely becanse he 
is interet>ted, though he be honest, shall for this t-ea.son be 
excluded; shall we admit the testimouy of one who is 
false, though l1e be disinterested '? The fol'tller is rejected, 
because he may be biassed involuntarily; for the danger 
of even an involuntary bias is, for this putpose, suffi
cient : and shall one, whom interest ha• biased volun
tarily aml infamously--shall such a one be received ? Ou 
good ground.s, therefore, are persons infamous excluded 
from giving testimony. 

That evidence which arises from testimonyhl, in the law, 
<lcnominl\teU positive. Thet-e is Mother kind, which the 
Jaw terms presumptive. When the fi\Ct itself cannot be 
proved by witnesses, that which comes nearest to tiUCh 

proof is, the proof of auch circumstances, with which the 
fact is either necessarily or usually attended. This iij 
presumptive t'vidence. When those circumStances ar·e 
proved, with which the !act it~ neceuarily attended, the 
presumption is said to be violent : when those circum
stances only are proved with which the fact is muall!f 
attended, the presumption is said to be only probable.! 

Presumptive pt'OOf, as described by the common-law, 
coincides with that species which, in our general view of 
the sources of evidence, we saw rising from experience. 
On that occasion,~ it was observed, that if an object is 
J'emembe~d to have been frequently, still more, if it is 

t 8 Bl. Com. 871. 1 Ante, vol. 1, p. ~. 
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remembe1·ed to have been constantly succeeded by certain 
particular consequences, the conception of the object 
naturally associates to itself the conception of the conse
quences; and .on the actual appeat-ance of the object, the 
mind naturally anticipates thfl appearance of the conse
quences also : that if the consequences have followed the 
object constantly, and the observations of this constant 
connection have been sufficiently numerous; the e-vidence 
produced by experience amounts to a moL-al certainty : 
that, if it has been frequent, but not entirely uniform; the 
evidence amounts only to probability, tmd is more or less 
probable, HS the connection bas been more or less f1·eq uent. 
Violent presumption, as it is termed by tbe law, or moral 
certainty, 1\8 it is denominated by philosophy, amounts to 
full proof : 1 probability, or probable pt"ei)Umption, bas also 
iU! due weight.!~ The coincidence between philosophy and 
law is a coincidence which, to the friendt1 of both always 
gives pleMure. 

It ought to be observed here, that, in cases of a capital 
nature, all presumptive proof should be l'eceived with cau
tion: for the h~w benignly holds that it is more eligible that 
ten guilty persons should escape, than that one innocent 
person should suffer a capital punishment. 

Aftet· the evidence is heard, the juty are next to consider 
whllt Yenllct tl1ey onght to give upon it; for they 1\re 
llworn, 1\S we have seen, to give a true verdict according 
to their evidence. To give a vet-diet is the great purpose
for which tl1ey are summoned and empanelled. Till the.r 
give a verdict, therefore, they cannot. be discharged.• 
This verdict may either be special-in other words, it may 
state particularly the facts arising in the· cause, and leal'e 
to the court the decisiou of the law resulting from those 
facts; or it may be general-in other words, it may deter
mine both the facts and the law. A general verdict is 

1 l IDB. 6, b. 2 3 Bl. Com. 3i2. 
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~itber guilty or not guilty: on s verdict of not guilty, the 
prisoner is discharged : by a verdict of gullty1 he is con
victed: on a conviction the judgment ~d the punishment 
pronounced and inflicted by the law regularly follow, un
less they are intereepted by error in the proceedings, by 
a reprieve, or by a pa.rdon. 

"When a sentence of death is pronounced, the immediate 
aud inseparable consequence, by the common law, is at
tainder. The law puts him out of ita protection, considers 
him as a bane to human society, and takes no farther care 
of him than barely to ~ee him executed: he is already con
sidered as dead in law. There is, in capital cases, a great 
difference between a man convicted and one attainted. 
Till judgment is given, there is, in such cases, still a pos-
sibility of innocence in the contemplation of the law.1 

In England the consequences of attainder are forfeitul"e, 
escheat, and corruption of blood. Concerning these subjects 
we have already treated fully. 

I have now enumerated and described the several crimes 
the several punishments, and the modes of prosecuting 
criminals. In doing this, I have conformed myself to the 
common law and to the improvements made upon it by the 
constitutions and laws of the United States and of Penu
sylnnia. 

1 ' BL Com. S'l'8. 
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ON 

THE IDSTORY OF PROPERTY. 

PROPBRTY is the right or lawful power, which a person 
bas to a thing. Of this right there are three difierent d&
grees. The lowest degree of this right is a rightmerelyto 
possess a thing. The next degree of this right is a right 
to posseas and to use a thing. The next and highest d&
gree of this right is a right to poesess, to use, and to dis
pose of a thing. 

This right, in all its different degrees, may be vested in 
one, or it may be ve·sted in more than one man. When 
this right is vested in more than one man, it may be vested 
in them either as a number of individuals, or as a body 
politic. 

Concerning the origin and true foundation of property, 
or the right of persons to things, many opinions have been 
formed and entertained. With regard to property in land, 
Mr. Paley declares, that the real foundation of it is muni
cipal law.' Others consider property as a natural right; 
but as a right, which may be extended or modified by 
positive institutions.• 

The general property of man in animals, in the soil, and 
in the productions of the soil, is the immediate gift of the 
bountiful Creator of all. "God created man in his own 
image ; in the image of God created he him : male and 

1 1 Paley, 188, 188. 'lnl. 21. 11 El. Jur. 1~. 
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femule created be them. And God blessed them; and' 
God said unto them, be fruitful and multiply, and replen
klh the earth, and tJubdue it: and have dominion over the 
fU!h of the 11ea, and over the fowl of the air: and over every 
living thing that moveth upon the earth.'' 1 Immediately 
after the deluge, the great charter of general property was 
renewed. "God blessed Noah and hia sons, and said unto 
them, be fruitful and multiply, and replenish the ea1th. 
And the !ear of you and the dread of you shall be upon 
every beast of the earth, and upon every fowl of the air, 
n.nd upon all that moveth upon the earth, and upon all 
the fishes of the sea; into your hand ~-e they delivered. 
J!~very moving thing that liveth shall be meat for you; 
even as the green herb have I given you all things.'' 1 

The information which is expressly revealed is congenial 
to those inferences, which may ·be drawn by sound and 
legitimate reasoning. Food, raiment, and shelter are nec>
estitlry and utseful to us. Thin~ proper for our food, 
raiment, and shelter are provided around us. It is natural 
to conclude, that those tb.a!gs were provided to supply our 
waut.li and necel:itsitiets. The same train of reasoning will 
apply to the enjoyments, ag well as to the necessities of 
tuan. 

While men wet-e few, and the,!Upplies of t>very thiug were 
abundant, it is probable that many things were possessed 
and used in common. With regard to the poss~ion and 
\.Ule of tsom.e thing8, however, this could never be strictly 
t.he case. In the fruit plucked or gathered by one for hit> 
t~ubsistence ; in the spot which he occupied for hkl shelter 
or rep01:1e ; in the bow which he h~ made for ensuring his 
11afety, or procuring his subsistence ; in the skin which he 
ha$ obtained by his skill al}.d swiftuess in the chl\tst:, and 
which covers his body from the iuclemerwy of the weatlter, 
he gains 9: high degree of excllll!ive right; aud of thi~ 

1 Gen. t. 2'f. 2& t Gen. ls.. l, ::!, 3. 
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Tight he cannot Le dispossessed without a proportioned 
uegree o£ injustice. "A public theatre," says Cicero,t 
with hi~ Ul!Ualluminoug pl'optiety, "is common to all tb& 
citizens; Lut the seat which each occupies may, during 
the entertainmeut, be denominated his own." But, in th& 
-eady period of society, Clonceming which we now speak. 
things! in general, would be vie"\\•ed as belonging equally 
to all ; in other words, to those who should first have 
occasion to use or possess them. 

In this situation, we have reason to believe, society con· 
tinued after the deluge, while "the whole earth was of 
one language and of one speech." 2 On tl1e confusion of 
languages, aud the dispersiou of families, when mankind 
dwelt no longer iu "the same plain," 3 this general so
ciety wati tlissolved, an~ no one ttubject of property could, 
in tlu~:~ new situation, he re~U~onably deemed a.s belonging 
equally to alL The different familiett aud ~ociations, 
however, '~he, diverged from the comruon centre of emigra
tion. would still consider many things, and particularly 
1he country in whioh tlwy comuu::uced their new settl&
roents, as common to each family or association. 

The thiugs m~t immediately necessa1·y to the subsi.dt;.. 
euce or lifu would become thu fin>t objects o£ exclusiv& 
property. ~nu~ next objec~ would Le t!uch a~ ministered 
to i~ conveniency nnd comfort. Personal property, or 
pt'operty in movables, would become separate ; while 1-eal 
Jli'Operty, or property in land, would conti11ue common. 
\Vhen the association became ~o numerou~;, and the per
lloual property of ita member~:~ became too large, to subsist or 
live commodiously together; theu a separation of land,ed 
posse~ions necessarily took plaot~. Of these remarks we 

1 De ftn. 1. ~. c. 20. 
~Gen. xi. 1. EnoL omo!& communi& et iodivlsa omnibus, •elut.l 

unum cuneUs patrimonium esset. Juat. 1. 48, c. 1. 
1 Gen. si. 2. • 
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have a .strong and striking illustl'ation in the history of 
Abram and Lot. "Abram was very rich in cattle: Lot 
also had Bocks, and herds, and tents. And the land was 
not able to bear them that they might dwell together; for 
their substance was great. And there was a strife betweeu 
the herdmen of Abram's cattle and the henlmen of Lot's 
cattle. And Abram said unto Lot, let there be no strife, 
I pray thee, between thee a.nd me, and between my herd
men and thy herdmen ; for we be brethren. Is not the 
whole land before thee? Separate thyself, I pray thee, 
from me : if thou wilt take the left hand, then will I go to 
the right : or if thou depart to the right band, then I will 
go to the left. And Lot lifted up his eyes, and beheld all 
the plain of Jordan, that it was well watered everywhere. 
Then Lot chose him all the plain of .Tordan: and they 
separated themselves the one from the other."l 

Even after agriculture became known and was practised 
in some imperfect degree, still the land continued to be 
the common property of the associAtion. Cecrops, who 
emigrated from civilized Egypt, waa the first to teach the 
wandering hunters or shepherds of Attica. to unite in vil
lages of husbandmen. After their union, theit· agricultural 
labors were carried on in common ; and the soil, together 
with its immediate productions, corn, a.nd wine, and oil, 
were regarded as a common property.2 Agreeably to the . 
same spirit and the same policy, we are told, that dUI'ing 
the heroic ages of Greece, when a tribe sallied irom its 
'voods and mountains to take possession of a more fertile 
territory, the soldiers fought and conquered, not for their 
leaders, but for themselves-that the land acquired by 
their joint valor was their common right- and that it WRS 

cultivated by the united labor a.ml assiduity of all the 
membet'S of the t1ibe.a 

In this stage of society, l&ud was considered as tbe 
1 Gen. xlii. 2, 6-11. t 1 Gill. f. IJd. 48. 
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property of the community, rather than of individuals ; 
and the inhabitants were connected with the country 
which they inhabited, only as members of the same asso
ciation.l In thia view of things, the famed establishment 
of a community of property, which Lycurgua ml\de &t 
Sparta, may be deemed nothing more than a renewal of 
their primitive institutions, of which some traces probably 
remained among the simple Spartans.1 

The Scytbiana, it is well known, appropriated their 
cattle and tents, but oceupied their land iu common. 
Such, to this day, are the laws and customs of the Tar
tara. 

Of the Suevi,8 the largest and most powerful tribe of 
the ancient Get'lllana, we are infonned by C.esa:r, that 
they had no private or separate property in their land; 
that, every year, they sent out a proportion of their waJ"o 
riors in otder to make war ; while the rest remained at 
home, and cultivated the ground for all; that these war
like enterprises and peaceful occupations were pursued, 
in alternate yefU'S, by the different divisions of the war
rioJ'S; that the tribe continued only one year in the same 
place; that they used corn very little ; but lived chiedy 
on milk and ftesh; and were much employed in hunting. 
From the pen of Tacitus • we have nearly the same de-

J t Gill. 68. t ltl. ll6. 
1 Suevorum gens est longe maxima et belllcoslsalma Germanorum 

omnhun-privatl ae aeparatl agrl apud eoe nihil eat-quotannla alngula 
JUillia armat.orum, belland1 causa, euia ex ftnlbua educunt : reUqul doml 
manent ; prose atque lUis colunt. Hi ruJ'IIUilnvlclm t.nno poet In annie 
~unt : illl doml remanent-neque Jonglua anno remt.nere uno ln loco, 
lncolendl cauaa, llcet ; neque multum frumento, aed ma:dmam pertem 
lacte atque pecore vlvunt, multumque aunt In venation! bus. Ctet. l 4, 
<'. t. I, 6, c. 21. 

• Agri pro numero cult.orum ab univerai11 per Ylcet occupentur, qooe 
mox Inter 1e eecundum dipatlonem pllrtluntnr. .Faclllta&em partlendl 
camporum epetia pm&aot. Ana per annoa mutant ; et eupereat apr. 
Tac. de mor. Ger. c. :as. 
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~>el'iption. They change, says he, from spot to spc;~t; and 
make new appropriations according to the number of 
band!!, and to the condition and quality of each. As the 
plains are ve1·y spacious, tl1e allotments are easily ~U~Signe<l: 
for though they Rhift their situation annul\lly, they have 
still lands to spare. 

In Tacitus, however, we begin to discover some appear
ances, among the Germans, of a private property in land.o;. 
To a certain class of their slav~, we are told, their masters 
assigned habitations; and from them, a.s from tenants, 
demanded in return a certain quantity of grain, or cattle, 
or cloth.' Thili presuppos~, in the ma.'!ters, a separate 
property in the lands let to those slaves. 

In the Highlands of Scotland, we are told, common 
posse$Sion of the cultivated soil, ag well &S of the pasture 
grounds, is known to this d.u.y. The arable lands are 
divided into as many parts, as there are tenants entitled 
to an equal share of possession. The stock of cattle be
longing to e~h tenant is considered a.s equal: the advan
tages accruing to the several partitions from manure are 
deemed also to be equivalent; yet some J>Qrtion of these 
divisions shifts annually from one possessor to another, 
in such a manner, that, in a certain period of years, every 
tenant of the village has occupied and reaped crops from 
all the lands belonging to the village.' 

It is said, that, among the Indians of Peru, the terri
tory occupied was the property of the state, aud was regu
lated by the magistrate; and that, when individuals were 
permitted ro possess particular spots, these, in default of 
male issue, returned to the community.8 Formerly, says 
Mr. Adair, the Indian law obliged every town to work 

J Servia utuntur. Suam qul&que sed em, au01 penat.ea regit. Fru· 
mentl mooum dominus, aut pecorta, aut veetla, ut colono lnjungit. Tac:. 
de mor. Gor. c. 26. 

s Grant's Eu. 97. •stu. V. 108, eltea Com. Per. b. 6, c. 13.. 
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together in one body, in sowing or planting their crops; 
though their fields are divided by proper marks, and their 
harvest is gathered and appropriated separately) The 
ideas and opinions of private and exclusive property are, 
as we have reason to believe, extending gradually among 
the Indians; though their uncultivated territory is still 
considered as the common property (,f the nation or tribe. 

From the detAils which we have given, we are justified 
in deducing this general remark-that in the early and 
rude periods of society among all nations, the same family 
or 888ociation enjoyed and were understood to enjoy in 
many things a community of property, especially of landed 
property; 8lld that, as to individuals, property was con~ 
ceived to extend no farther than to those degrees, which 
comprehend the right of possession and temporary use of 
the soil.. 

But agriculture, and the industry attendant on agricul
ture, introduced gradually a new scene of things, and a 
uew train of sentiments. Tbia first of arts was not un· 
known to the restorer of 'mankind. Noah, after the del· 
uge, began to be a husbandman, and he planted a vine
y~.s Before the confusion of languages, the whole 
human race dwelt in the plain of Shinar. In that plain 
and its neighborhood, the knowledge of agriculture was 
never entirely lost. Among the Babylonians, it is traced 
to the most early periods of their history. In the fertile 
territories of Egypt, watered by the Nile, the soil wag 

cultivated with much assiduity and success.8 When a 
famine, in the days of Abram, was grievous in the land of 
Canaan, the patriarch went down into Egypt to sojourn 
there.• On a similar occasion, Jacob said to his sons, 

I Stu. V. 158; clta Com. Per. b. 6, e. 1, 3. 2 Gen. IL 20. 
• Otlrle, one of the kiDga of Egypt. Ia regarded ae the Inventor of the 

plough. 
Primus aratra mana solertl fecit Otlrla. TlbUL L 1, Eleg. '7, v. 20. 
'~n. xli. 10. 
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who, with unavailing anguish, beheld the distressed situa
tion of the family-Why do ye look one upon another? 
I have heard that there is com in Egypt; get ye down 
thither, acd buy for us from thence, that we may live, and 
not die.1 

From Egypt. aa we have already seen, the art of agli· 
culture WSB transplanted into Attica by Cecrope. Befot-e
his arrival, the inhabitants had relied on the reproductiont. 
of the uncultivated soil for their annual subsistence ; ou~ 
by the example of the Egyptians, skilled in agriculture, 
they were induced to submit to labor, and eontract habits 
4?f useful industry.1 

It is the observation of Cicero, that the greatest part 
of the arts and discoveries, which are necessary or orna
mental to life and society, were derived from the Athe
nians into the other par~ of Greece, and then into foreign 
countries, for the general advantage and refinement of the 
human race.8 Agriculture, in particular, WSB brought 
from Greece into Italy, according to the account of this 
matter given by the Romans themselves.• As the Egyp
tians taught the Greeks ; so the G1-eeks communicated 
their knowledge to the Italians.. For many ages, the 
Romans knew no other foJrJD of a plough, than that 
which, to this day, is used in some districts of the higher 
Egypt.6 

The wiae and virtuous N uma was the patron of agricul
ture. He distributed the Romans into pagi or villages, 
and over each placed a superintendent to prevail with 
them, by every motive, to improve the practice o£ hus
bandry. To inspil-e their industry witl1 redoubled vigor, 
he frequently condescended to be their· over~eer himself. 
This wise and judicious policy had a moet happy influence 
upon the subsequent mRnners and fortunes of Rome. 

t Gen. xlii. 11 2. 
1 1 Put. Allt. 188. 

21 Anac. 6. 
'1 Gog, Or. Lawa, 88. 1 Id.~ 
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Our consuls, says the Roman Orator,1 were called from 
the plough. Those illustrious charactel'S, who have most 
adorned the commonwealth, and have been best qualified 
to manage tlte reins of government with dignity anti sue ... 
cess, dedicated a part of theiz· time and of theit· labor to 
the cultivation of th~ir lauded e~tat~t~ . In those gl01ious 
agea of the republic, the farme1·, the judge, and the aol(Uer 
were to each other a reciprocal ornament. After having 
finished the public but~in~ with glory and Rdvanta.ge to 
himself and to hil; country, the Roman magistrate de
scended, with modest dignity, from the elevation of offic~; 
and reMSumed, with contentment and with pleasure, the
J'IeRCefullabol1t or a rural and independent life. 

When agriculture wlt8 once introduced, and ita utility 
W86 known and experienced ; it became natural to search 
and adopt the meRBures necessary for distinguishing 
possessions pet·manently : that every one who lA.hored 
and wlto excelled in this fund"mental profession, might 
be secured in enjoying the fruits of · his labon; and his 
improvements. Hence the foundation of laws, which 
ivJ>tituted and regulated the division and stable posse~
Kion of the soil. . H ence, too, the origin and the impor
tance of laudma.rkR. In the early pet·io<l in which Job 
lived, it was pat'l of the cle~<cription of a turbulent and 
wioked man, thlit he removed the landmarks, and violent
ly took away ftocks .2 The inspired legislator of the Jews 
!!peaks of them ns of an inRtitutiou, which, even in his. 
time, was anciently established in Cana:m. "Thou shalt 
not remove thy neighbor's landmarks, which they of old 
time have set in thy inheritance, which thou shalt in-

'Ab aratro areesaebantur, qui ronsulea flerent.-Apncl majores nostrot1, 
11nmmi vlrl, elarlsalmique homines, qui omnl tempore ad gubernacula 
relpubliC18 eedere debebant, tamen In agrl11 quoque eolendle aliquantum 
opem t.emporleque coMumserlnt. Clc. pro Ros. Am. c. 18. · 

2 Job xxh'. 2. 
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l1erit in the land that thtl J.ortl t!Jy Uou giveth thee to 
- posses~ it." 1 Num;~ mild <\She wa.~. ordered those who 
wet·e guilty of this ca·ime, to suffer a capital puni:>h· 
ment.2 

The infereu~e which Wtl draw from thitS loJlg detail of 
facts i'i-thatagriculture gave rise to that clegree of prop
-erty in land, which cons~ts in the right of exclusive and 
pem1anent poggession a111l use. 

We have seen that among the ancient Gennans, this 
degree of property was altogether unknown. The SaxontS, 
who emigrated into England, and made a conquest there, 
were a part of the ancient German nation. Their settle.. 
ment in England p1·oduced, with regard to the present 
subject, a considerable change in their sentiment.o; and 
habits. Mter they settlecl in England, instead of continn· 
ing to be hunters, they became husbandmen. Irt pursuing 
this occupation, they ceased to wa1~der annually from spot 
to spot; they became habituated and atta.claed to a fixed 
t'eSidence; they acquired a J)8t•maneut and an . exclusive 
degree of property in land. This degree, among them, 
as among other nations, proceeded from their improv,_ 
ment in agl'iculture.8 

We have good reason for believing, that, for so.me time 
after the settlement of the Snons in England, the liinded 
estates acquired by individuals were, in general, but of 1\ 

fimall extent. Inexpert in agriculture when they first 
arrived, their progre88 in the separate appropriation of 
land W88, therefore, slow. This slow appropriation met, 
besides, with obstructions and interruptions from the 
vigorous opposition of the Bl'itons, who, for centuries, di~ 
puted eve•y inch of ground with the. invaders of their 
<:ountry. Confonnably to this opinion, we find that, from 
the beginning of the Saxon gove1·nment, the ll\nd wa-. 
divided into l1ides. A hide comprehended aa mucb as 

1 
Deut. xlx. '"· ' 1 Gog. Or. Laws, 82. 1 Xlllu, 50. 



ON THE HISTORY OF PROPERTY. 4~3 

~ould be cultivated by a single plough. The general 
~timatiou of real property, by this small and inaccurate 
measure, point.ti, with sufficient clearness, to the leading 
eircuDllltauce, which originally marked and regulated the 
greatest number of lauded estates.1 

But we have ahlo good reason for believing, thl\t, 
among the Saxon.s, the smalluesg of their landed propetty 
was compensated by its independence. They Wtlre fret-.. 
men ; and their law of property was, that they might 
challenge a power to .do what they pleased with ,their 
()WU. s But this dega·ee and quality of property will be 
~onsidered afterw~Lrds. 

Having traced property, and especially property in lantl, 
from ita general to its separate and exclusive state, it will 
now be proper to consider the advautab>'es, which tho 
latter state ·posse11ses over the former. 

This superiority of separate over common prope1·ty has 
not been always admitted: it has uot been alwayas admit
ted eveu in America. ln the early settlement of this 
country, we tind two experiment.ti on the operation and 
effects of a commuuity of goods. The issue of eACh, bow
ever, was very uneomfortable. 

The first was made in Virginia. An instruction was 
given to the colonists, that, during five yeam next after 
their lauding, they should trade jointly; that the produce 
of their joint industry z:1hould be deposited in a. common 
magazine; and that., from this common magazine, every 
4>ne ~Should be supplied uude1' the direction of the coun
cil'. What were the collSequences? 1 relate them in the 
word.tt of the Historian of Virginia. " And now the Eng
lish be~n to find the mistake of forbidding a.nd preven~ 
ing private property; for whilst they all labored jointly 
together. and were fed out of the cummou store, happy 
was be tMt could slip bom his labor, or Mlubber over 

I KIIJar, 861 144, 181, 1 Bac. on Gov. 128. 
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his work in any manner. Neither had they a.ny oon.cera 
about the increase; presuming, however the crop proe
pered, that the public store must maintain them. Eve~ 

the most honest and industrious would scarcely take 110 

much pains in a week,~ they would have done for them
selves in a day." 1 

The secoqd e~periment was rn~e in the colony of New· 
Plymouth. During seven yea~. all commerce was car
ried on in one joint stock. AU things were common to 
all ; and the necessaries of life were daily distributed to 
every one from the public store. But these regulations 
soon furnisbed abundant reasons for complaint. and proved 
most fertile sources of common calamity. The colonists 
wel"e sometimes in danger of starving; and sevet·e whip
ping, which wat~ often administered to promote labor, was 
oniy productive of constant and general discontent. This. 
absurd policy became, at last, apparent to every oue; and 
the introduction of exclusive property immediately pro-. 
duced the most comfortable change in the colony, by en
gaging the affections and invigorating the pursuits of its 
inhabitants.1 

·,The right of sep8.I'&te proper-ty seems to be founded in 
the nature of men and things ; and when societies become 
numerous, the establishment of th11ot right is highly im
portant to the existence, to the tranquillity, to the elegan
cies, to the refinements, and to ·some o( the virtues of 
civilized life. 

Man is intended for actio11. U:;eful and skilful industry 
is the soul of an active life. But industry should have 
her just reward. That reward is property ; for of useful 
and active industry, property is the natura.l result. 

Exclusive property multiplies the productions of the 
earth, and the means of subsistence. Who would culti
vate the soil, and aow the grain, if he lta<l no peculiar 

1 Stith. 89. ~ ('hal. so, 90. 
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interest in the hal'vest ? Who would rear and tend ftocb 
and berth>, if they wer~ to be taken from him by the first 
person who should come to demand them? 

By excllll>ive property, the productions of the earth and 
the means of subsistence are secured a.nd preserved, a.s well 

. as multiplied. What belongs to ·no one is wRBted by 
every one. What belongs to one man in particular is the 
object of his economy and care. 

Exclusive property prevents disorder, and promotes 
peace. Without its establishment, the tranquillity of 
society would be perpetually disturbed by fierce and un 
govemable competitions for the possession and enjoyment 
of things, insufficient to satisfy all, and by no rules cf 
adjustment distributed to each. 

The ,onveniencies of life depend much on an exclusive 
property. The full effects of industry cannot be obtained 
without distinct professions and the diviSion of labor. 
But labor cannot be divided, nor can distinct profession& 
be pursued, unless the productions of one profession and o{ 
ODe kind of labor CR.n be exchanged for those of another. 
This exchange implies a separate pl'Operty in those who 
make it. 

The observations concerning the conveniencies of life, 
may be applied with equal justness to its elegancies and 
its refinements. 

On property some of the virtues depend for their more 
free and enlarged exercise. Would the same l"'Om be 
left. for the benign indulgence of generosity and benefi· 
cence-would the same room be left for the becoming re
turns of esteem and gratitude-would the same room be 
left for the endearing interchange of good offices, in the 
various institutions and relations of social life, if the goods 
of fortwle lay in a mass, confu8ed and unappropriated? 

For these rea.sons, the establishment of exclpsive prop
erty may justly be considered as essential to the interests 
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of civilized society. With regtud to land, in particular,. 
a separate and exclusive prope1ty in it is a principal 
~;ource of attachment to the country, in which one t-e>ide11. 
A penion become!! ver-y unwilling to relinquish th~e well
kno\Vll field.!! of hill own, which it has been the great ob
ject of I&U5 iodU!Itry, and. perhaps, of his pride, to cultivat,e. 
and adoru. This attaclament to private lauded property 
Ju~~~. in :wmc p1lrLo; of the globe, covered barren heath!! and 
iuho11pitable mouutaim• with fair citie~~ and populous Yil-
lagell ; while, in other park;, tlw most inviting climates and 
~;oils remain destitute of inhabitants, because the rigltt!l of 
private property in hmd are not established or regarded.' 

1 'l'he foregoing observation" were Intent led to compose " part of those· 
lectures, in which the Author d~:~igued •• to trace the history uf IJCOptlrty 
from its lowest rudll bt>glnnings to ll.s highest artlflrial refinements:• 
(Vol. I , p. 4.'l.) It will be perceh·Ptl that the piece is Indeed but a fnlg
mAnt ; u, howev11r, the history of property Is so far completed a.s to• 

trace it from ita general t.o its eeparate and exclusive state, it is thought. 
worthy of insertion. Ed. 

[ (t is to be regretted (hat the lecturer did not pursue his explanation or· 
the la'!F of property, at least, to _the extent of e:rplalntng the doctrine of 
tenures and estates in land In the United States. In t his work a treat
ment of the law of real property cannot be expected, but the nature of 
ownership in land is so closely related to the character of political 
Meletlet~ ·~a the liberty or servitude of their membt>rs, that It may be 
well briefly t.o dii!Ungulsh tbe nature of ownership In land In the United 
~t.atea from the manner of holding land under the feudal ayatem under 
wWch most of the land in Eugland and all colonial land was held. Lt Is 
aometlmea asserted by writers and d~lared by legislative acta t hat all 
tenures are abollshed, and that under our laws all owners of estates in feP--
8imple have absolute property ; but such is not the case. The word' 
Tenure means simply that the land Ia holden Crow or w1der another, 
while the tenant, eo termoo in 11trictnesa,.hu but an e!t.ate or in wrest ia 
thP. lanil . This manner of boldin.g marks the distinction bPtw...,n own
ership of land and chattfols. In England, at one time, most of the land 
wu held of the orown by a feudal tenure, and in the Amerie&n colonies 
al.l of It was held mediately or Immediately of the crown. (:l Dallas U. 
S. 470.) The crown held th4' land In F.ugland in It~ own right, or u. 
T~'prt>sentlng th11110Clety, whliP. it.~ proprietorship of the eolonial land wa..~ 
personal. 

A. recapltulaUou of the changes in the sy11tem of owoenWp In Iandi 
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may be useful in unden~tanding the change . from the feudal to tbe 
allodial syetem of tenures. 

ln the 1\ntt st.age of aociety, l&nd wu occupied In community of 
ownertllip. The 4lllrll~t chan,ge wu from the cow.mon ownenhlp to a 
pen~on.al estate In a partit:ular tract, With periodical allotmenta. Wbeu. 
Jand bt:<-.ame hr.ld In ~r.vr.ralty, tho' holtllng w~U allodial, until the idea of 
the feudal relation, consisting of a flflr80nal tir. between lord and man. 
wu ,eetabllshed ; but In all cases, unlf'.sa the fewlal wu an exception, tbe-. 
origlual and u!Umattl ownen1hip was in the society, and it Ia maintained 
by >10me that the crown un1ler the feudal system held as represent.lng the 
eoclety. Thf' funrlaruental objf'Ct oft he ff'udalsyatem wu not so much 
the n~gtllation of the manner of holding landtl, as waa the man
ner of holding lamld, th" result of the institution of the feudal 
relation betwt-.~n the lord and the man, uy which the latter be- . 
came the man of the forrnt~r. giving him hi" alleghmce aod sub-
ordinated th4l Jlfii'SOn&llty of thP. man to t.hat or the lord ; or, in other 
'1\'0nla, Uec&rue hie eubj~w.t, changing his 1~hanu:ter from that of 11itlaen 
to that of IIUbjL'Cl. 'l'hH fuudal t.<:nure of e~tatc:i iu l•nrl was a uat.Ural 
con~equP.nr.e "' the polith,al polh•y. M'r . .Justic~; wn~on, our author, 
Pxplalns In his opiniun in f!bU!hohn ~. f'..eorgia, 2 Dl\11. 4:-.R, the origin 
of thfl ft:'udalaystem in Prance as follows : " ·rhP. g09P.mors of cities and 
provinces UIIUC~ ~ually the propertv in huul and tltu l'dllllltilftrcdtO'll 
of jU!Iti~e. •1111 mil.ahlishcd themsch·cs M proprh:tary .'leiyniura over thOle 
J>l&el'!l in whil'h they had bef'n only dril nwuf,.lrflll'~ or military oftlcers .. 
By this mean~ th1>re wa.'l introduced into the state a new kind of au
tbority, to which wa.'l &~~Signed the appellation of .'iooerefnnty.'' It 'II!'IU 
oo ob!M!n·ctl that these l!Overr.lgnll were not the supreme head of the 
natilm "" the ~over"ign lUng wa~ llfterw•ml In England heltl lo be. 

In thP. l'a.<Ot! of the Normara r.onquest, an1l the consf!l}ttent parcelling out. 
of the !anti, t.he Ia~ of a grant to th11 vaaMI, accompanied by a re
&ervatioll of reut ~r~ict!, acr,orut!d wlth the fact; but in 101.0.)' ca11611 
theO< i& a revcn~al of 1 be (!lets in the language of reut.lal grants. The 
habitual language i& that thr. lord grants r.t>rt&in estates or rights and 
n'3ei"Ves rent or llflrvke to himself, whllP. the fad is that the r-Men&tlon 
frequently was what th4l tenant g&Yt> out of what waa originally his o•n. 
The feuda.l condition seems ultirwr.tely to lu.ve consisted in the usurpa
tion, by the ruling monarch, of all of the rlght-1 of the community and 
pautlng ouL land t.o be hel1l of h im ; an;! out of thla (in ~he manner 
atat.P.I.l above) grew the idea of :\tH'ef"41ijtnty which pre~aUed before th& 
great charter. 

Where the feudal systtml wa~ imvo11!tl (&S in England at tbe time of 
the Conquest) by a ft!udal lord aml hi~ lit>geman Invading and conquer
ing the people and sP.i:zlng their land, the tenure arose by contract ln the 
form of a grant, but involviug, 11ither by expret18 words accompanying 
&.he ~teifen, or implication, that the lore! would defend t.he aelaen, u4l 

J% . 
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tbia is alwaya one of the obligations of the contract. Tbia Ia a propoei
~lon frequently overlooked In modem Umes, but lt.ll Importance will 
pre~ently appear. When the relation aroee by the voluntary a.c:t. of the 
.alodial holder surrendering t.o tbe lol'd aud beeomin« bill man, the II&IM 

contract exists. 
Upon thls principle Mr. J. Q. Adama and Mr. Harper argued, In 

Fletcher "· Peck, 6 Crancb, that a grant contains an Implied e'Xecntory 
contracb, that tbe gut.nt.ee shall enjoy the thing vmted, alld Cbtef Ja&
tlee Manball a.dopt4ld this view. Mr. llammond, in hla edition of 
"'Blackstone's Commentaries," shows .thla doctrine to result from the 
orller authorities. 2 Ham. Bile. 625, note. Tbis portion of Jud~ 
Manhall's opinion Is eometlmes criticised, and It Is said that the other 
btancb, taken by Judge Johnson, vis., tbat such l~slatlve aet.lon u wu 
attempted by the Stateof~rgia, waa «gafnat common right, !a the only 
true ground for the deci!lon ; but this reuoning falls to note that the 
~mmon right Ia only the substitute for the ancient obligation of the con
tract whereby the grantor expressly or implJedly agreed to defend the 
aelzen. See vol. 1, pp. 666-67'1. 

The distinctive features of feudal tenure were tbe personal tie of all&
glanee between the lord and the tenant, the holding of lands upon con
dition of rendering services or rent, and the rlgbt of forfeiture tor a 
breach of the conditions. The orlgiaal Inability to allen the land wu a 
natural result of the personal tie ; the same principle prohibited an 
alienation of the manor by the lord, for the dnty of allegiance was per
aonal, and so also was the correlative obligation of protection, 

1n tbe United State!, at the Revolution, the principle of eqoallt.y e~
pressed ln the Declaration of .l.odependenee, when eat&bllsbed by law, 
•leatroyed one of the essentlal principles of Soverelpty and feudal ten
ures, viz. : That land could be held of a penonal superior. Jt, at the 
••me time, destroyed thefeudalldeaofalleg'lanee. Tbls ruult, howevt>r. 
does uot necessarily destroy tbe idea of tenure, but renders It essential to 
the preservation of that Idea that. tbe state, or some department or branch 
of gcm~mment, be sub~tltuted In place of the pei'!IOnal lord u original 
and uiUmat~ owner. This is what was done, and In the United States 
the only original source of title must be found In a grant from the 
United St:l.tes or a stat.e, either expressly proven or implied from long 
possession ; bt1t a pos~esslon, confessedly without a grant In the begin
ning, will never riJll'n Into a title. (.Jackson '~~· Frost, lS Cowen N. t'. 
M6.) Tbu.a tbe character of tenure, M between the Individual and the 
etat.e, returned to lte original and natural form, preclaelyas U. existed 
before the establishment of the feudal system. 

The other features of feudal servitude arc not disp<illed of In the sam" 
manner. The contract. covenant or condition anue:red to a gra.nt of a 
fee that the estate ahonld be forfelte1 to the original owner for condition 
broken t.nd revert to him, was supposed to be defe&ted by the abolltioD 
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•of all feu(tal teoui'C1! and results In the condition that the original and 
ultimate O'I'Ul'r, f.,.., the !!tate, cannot grant lte Janet to Individual owner. 
upon conditions, the breach of which worb a forfeltnrt!, but must pn' 
i~ upon allodial tenure.t~, whereby r.he tenant ta.kea an abaolute eatate not 
~ be defeated for coudltlollll broken, and so no estate can be forfeited to 
the atate except for crime, And can be taken bytbe state only by escheat, 
by eminent domain, or by purehue. SUI! further 'restrlctlona u to for
JeltW'Illl to the government are lmpoeed by constitutional provlalon~, 
·which are interpreted to authorlu a forfeltllle of no more than the life 
~tate of the penou ael.zed, but doea not take the whole estate even 
though It may be a feHlmple, an<t consequently such a forfeiture doea 
not bar t.he Inheritance of the helre. Blgelo'll' v. Forrest, 9 Wall 889. 

'rhe allodial holding 13, aa between the holder and the at&te1 none the 
leu a tenure. DePyster tl. lllchaels, 6 ~. Y. ~. So much as to ten
ure between the 11tate and thP. gnmtor of the stnte. An Inquiry as to 
'll'bat conditions may be annexed to grant!! of estates In fee would be to 
utend tbl!l note beyond a reuonable scope ; but the next important in
quiry may be euggeaLl>d, first rewarkiug that tc.uure relates only to & 

freehold e~~tate, anll that for ordinary commercial purposes a long tenn 
lease Is ntore vl\luable bel'au~P. mon\ <'ertain than a li fe estate, yet tho 
1&'11' doe!! not recognize It or 110 high a character, auc:lt 1L leue not being a 
Jreehold, &nd con~ueu~ly th~•~ (!jUl bll uu lleizeu. .A.ud ln theory "' 
lea!i~ no conilit.ion11 relating to rent scrvlct!S ClUJ be Inconsistent with tho 
leue. 

The que8tlon, and an l~t~portant. one It lsln our jurisprudence, and one 
upon wblch pol1tlcal economists will disagree, 13 to what exten~ WI\Y 

panl.a of ao-ealled fe&-elmple Interest. In land between indJvlduale bo 
accompanied with l'oveuante for rent !len· len or otbP.r conditione, for thr. 
breach of wbleh re-entry and forfeiture may be allo'll'ed ; and bow far 
such contract. are permissible anct consistent with allodial holding of 
ea&ates In fee ln land ? To these quest.lona no answer wlU be attempted1 

bot the reader wlll be repaid the trouble of examlnfug the cases of Van 
Rennlllaer o. Dennison, :l.'i N.Y. :J.'m; Taylor r . HP.Ictorn, 411 Darb. N. 
Y. Sapreme Ct. Repr .. , 4.')!!; lngeMIOII r.. Sergeant, 1 Wharton Pa.. Rept., 
.359. 

The importance of the inqult·y CILIUIO~ be on:r-eatim.a.ted &ltd Is noth
ing less than this : llay a purchaser !row an Individual or corporation 
by contract, i.P., by accepting such covenant. with ble deed or lease, 
subjeet himself and his heirs a.nd aaslgns to condltlons identi.eal In ehat'

.acter wltb feudal renta and services upon condition of forfeltnrt! or t.he 
~l.ate? U eo, the allodial holder may obtain the rights of a feudal lord 
without the obllgat.lon. We doubtless have those wbo would enjoy the 
position, as some are • lready aubjoot to epithets llnplylng such relations. 
On~ IDlltance w'lll lliWitr&te the question. The caae of Taylor v. 

Heidorn, above cited, involved agnntby Van.Ren.eeelaer, in 179i, to Bello 
31 

• 
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rick, of a !lc>-termed fee-almple e1tat.e at an annual rental of twelve amf 
aix-teJ~th. buahela of wheat, covenanted to be paid to Van Rensaelaer. 
hla helra and ualgna, providing tor a dlllt.reu ln cue ol defaul t and re
entry If diatreaa was lnaufficlent. 

l n 1862, alter a default lndellvering the grain of t"1!'elveyears, such 
t>rovlslona were uphetd, the estate forfeltelt and entry allowed. It Is 
c!UII.cult to dlatlnguish aueh an holding from a feudaleoeage tenure. 

In the Pennaylvanla cue cited, the ground renta are held to be feudal 
tenures between indlviduala. There Is no fiction about the nature pf 
tbe holding. The deed of conveyance did not. divest Van Rensselaer of all 
interest In the land ; It wu held by a fixed and determinate service. 
SP.e S Kent's Com. 609. 

In thia country, uya Robinson in his Elementary Law (i 00), tenure. 
In the feudal aenae, netJer baa beeu recognized. [Thla statement is 
quite too broad.] There 111 here no feudal superior, to wbom eervfce is 
to be rendered or tribute paid. In nearly an the states tenunJ u allodial 
(from al, the whole, and od, ownenhlp), and the holder of an estate hN 
t.he entire ownenhlp thereof residing In him. Conditional eetat.es In
deed exlat, and are both numerous and Important ; but the conditions 
originate In some contract between the partlea, not in any feudal rela
t ion, and characterize or qualify the edsteuce of estates, and not th~ 
i4!nur8 by which they are beld. 

From thla one would Infer thU if the eondltlona " originate In aom"' 
contraer. between the parties," this cbangea the n&turo of tbe relation ; 
but, u we have -n, feudal tennresmtghtand did eo originate. Th4' 
real tee& le no& to be found In wonle or- names, but In the rei &tiona czeated 
by the contract tn retere.nce to bow the land 11 held. 'nlat peraonal 
fealty Ia t.boUahed Ia clear ; but thlll waa only one of the lncldenta or 
tenure. If tbe other aenlct~~ or tribute, In tbe shape of rent eb.argee, 
ro~y be creat.ecl by CODtn.et, bow can It be aald that land may not be held 
of an iDdlYidaal PJ 
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ADVERTISEMENT. 

TB.E following shee~ were written during the late n~n
importation agreement : but that agreement being ditt
!!Olved before they were ready for the press, it was then 
judged. unseasonable to publish them. Many will, pe.r~ 
haps. be surprised to see the legislative authority of the 
British parliament over the colon~es denied in every i,.. 
atance. Thoee the writer informs, that, when he began , 
this piece, he would probably have been surprised at such 
an opinion himself; for that it was the rew.lt, and not the 
occanon, of his disquisitions. He entered upon th~ with 
a view and expectation of being able to traee some consti
tutional line between those cases iu which we ought, and , 
those iu which we ought uot, to acknowledge the power I 
of parliament over us. In the prosecution of his inquiries, \ 
he became fully convinced that such a line does not exist ; \ 
and that there can· be no medium between acknowledging 
and denying that power in all cases. Which of these two 
alternatives is most consistent with law, with the prin
ciples of liberty, and with the happiness of the colonie.~. 
let the public determine. To them the writer submits his 
sentiments, with that respectful deference to their judg
ment, ·which, in all questions affecting them, every indi
vidual should pay. 

A uuu•t 17th, 1774. 





Olf 'I'll& 

l:EGISLATIVE AUTHORITY 

OP TB& 

BRITISH PARLIAMENT. 

No question can be more important tD Great Britain, 
-and to the colonies, than this-does the legislative autho•·
ity of the British parliament extend over them ? 

On the reaolution of this question, and on the measures 
which a resolution of it will direct, it will depend, whethe1· 
&.he parent country, like a happy mother, shall behold her 
children ft'ouri.shing around her, and receive the most 
grateful retu:rna for her protection and love; or whether, 
like a step-dame, rendered miserable by her own unkind 
conduct, she shall see their affections alienated, and her
~lf deprived of those advantages which-a milder treat
ment would have ensured to her. 

The British nation are generous: they love w enjoy 
ireedom: they love to behold it: slavery is their greatest 
abhorrence. lt> it p01!8ible, then, that they would wish 
themselves the authors of it? No. Oppression is not a 
plant of the British soil ; ancl the late severe proceeding~~ 
against the colonies must have arisen from the detestable 
ecbemes of interested ministel1l, who have misinformed 

-and misled the people. A regard for that nation, from 
505 
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whom we have sprung, and from whom we boast to have
derived the spirit which prompts us to oppose their un
friendly measures, must lead us to put this construction 
on what we have lately seen and experienced. When, 
therefore, they shall know and consider the justice of ouz· 
claim-that we insist only upon being treated as freemen. 
and as the descendants of those British ancestors, whose 
memory we will not dishonor by our degeneracy, it is rea
Monable to hope, that they will approve of OUr conduct, 
and bestow their loudest applause& on our congenial ardot· 
for liberty. 

But if these reasonable and joyful hopes should fatally 
be disappointed, it will afford us at least some satisfaction 
to know, that the principles on which ·we have founded 
our opposition to the late acta of parliament, are the prin
ciples of justice and freedom, and of the British constitu. 
tion. 1f our righteous struggle shall be attended with 
misfortunes, we will reflect with exultation on the noble 
cause of them~ and while suffering unmerited distress, 
think ourselves superior to the proudest sl:wes. On the 
contrary, if we shall be reinstated in the ez~joyment oi 
those rights, to wl1ich we are entitled by the supreme and" 
uncontrollable laws of nature, and the fundamental prin
ciples of the British constitution, we l:ihall re<lp the glori
ous buit of our labors ; and we shall, at the same time •. 
give to the world and to posterity an instructive example •. 
that the cause of liberty ought not to be despaired of, au<l 
that a generous contention in that cause is not alway,; 
unattended with success. 

The foregoing considerations have induced me to pub
lilih a. few remarks on the important question, with which 
J introduced this eeaay. 

Those who allege that the parliament of Great Britain 
have power to make laws binding the American colonies, 
reason in the following manner. "That there is and must 

• 
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be i11 every Htate a supreme, irresistible, absolute, uncon
trolled authority, in which the iura tummi imperii, or the 
rights of sovereignty, 1-e.side;" 1 "That this supreme 
vower is, by the constitution of Great Britain, vested in 
the king, lords, and commous : " 2 " That, therefore, the 
acts of the king, lords, ancl commons, o1·, in other wonh!, 
acts of parliament, have, by the British constitution, a. 
binding force on the American colonies, they composing 
a part of the British empire." 

I a.dmit that the principle, on which this argument is 
founded; is of great importance : its importance, however,. 
is derived from its tendency to promote tlle ultimate end 
of all government. But if the application of it would, in 
any instance, destroy, instead of promoting, that end, it 
ought, in that instance, to be rejected: for to admit it, 
would be to sa.crifice the end to the means, which are 
...aluable only so far as they a.dvance it. 

All men are, by nature, equal and free : a uo one ha.s a 

t 4 Bl. Com, 4R, 49. t Id. 60, 51. 
(8 The language of the Deelara&lou of Independence II, " All men are 

crea.ted equal," and lL declares Shat go•emment derina all just powers 
from tbe consent of the governed, Considerable atreaa ls laid upon the 
eimllarlty of language (the words are not the same because not In the 
ume language), and Idea between the words of the Declt.ratlon and an 
P.xp,_ion of Voltaire; but the Idea was not new and certainly the IAU
guage ought not to be credited to a t~•rlter ln French when we have thl& 
t'xample of the nae of almO&t Identical language and language expreaa
lng the identical Idea, ~peclally 1Vhen thE' worth are ttaed ln a published 
address to the American people1 and by one who was a member of the 
convention which framed tbe in1trument. 

It Is stnulge that those who a.scrlbe the language to Voltaire some
times misquote the aame, e. g. Prof~110r Hammond aay1 : "The 
D«laratlon beginning with the statement that all men are born frf'e 
and equal," etc., and adds (tn lang-t:aap translated almO&t literally from 
the wrltinp of Voltaire), 1 Ham. Blk. 276, thus seeming to m!dlt Vol
taire wlt.b the Invention of the Jan~ of the Declaration. But the 
'rouble with his statement Ia tbat he himself miSquotes tbe worda and lt 
Je not euy to aee bow a tran.'llation can be literal-it IDAY be liberal. 

Nothing could have been more prejudicl.&1 to the cauae of the Amari-
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right tQ any authority over aoothe1· without hia consent: 
all lawful govel'Illnent is founded on the consent of tboee 
who are subject to it: such consent was given with a 
view tQ ensure and to increase the happiness of the 
govemed, above what they could enjoy in an independ
ent and unconnected state of nature. The consequence 
is, that the happiness of the society is the firat law of 
every government.1 ' 

This rule is founded on the la'v of nature : it mtl8t con
trol every politicnl maxim: it must regulate the legisla
ture itself.' The people have a right to insist that this 
rule be observed; and are entitled to demand a moral 
security that the legislatW"e will observe it. If they have 
not the first, they are slaves; if they have not the second, 
they are, every moment, exposed to slavery. For "civil 
liberty is nothing else but natural liberty, divested of that 
part which constituted the independence of individuals, 
by the authority which it confers ou sovereigns, attended 
with a right of insisting upon their making a good use o£ 
their authotity, and with a moral security that this right 
'Will have its efiect." t 

.cans than to have. created an Impression ln. England that they had 
Imbibed notion~ of liberty from French soui'Cfll!l, and nothlDg eould be 
further from the fact. There Is nQt the sllght.eet ground for UCJ'Iblng 
a single lcJea of the Declaration of Independence to Voltaire. 

That document Is e. atri'ctty English production, evoh·ed in a~rd· 
am·e ~1th English principles of Jl~rty and fortiOed with ronstant rcfer
.ence to English precedent, and this address of our author, with the one 
next following, makes clear these grounds as does no other document of 
the period.] 

1 The right of sovereignty Is t.hat of commanding finally-but In ordfr 
to procure real fellcity; for If this end Is not obtained, sovereignty 
ceases to be & legitlmate authority. 2 Burl. 32, 33. 

(~ A oomparisonof the second clauae of the Declaration of I udependen<."E' 
with tbla clause of the address discloses that e..-ery essential idea of th~ 
fonner Ia expressed In the latter except the right of separation which It 
"Would have been lnjudlcloua to have then expreaaed.] 

1 Tbe law of nature luuperlor In obllptlon to any other. 1 DJ.Cotn.41. 
• 2 BurL 19. 



LEGISLATlVE AUTHORITY OF BRITISH PARL£A.MENT. 509 

Let me now be permitted to ask-"Will it ensure and 
increase the \lappiness of the American colonies, that the 
parliament of Great BritAin should possess a supreme, 
irresistible, uncontrolled authority over them? Is such 
an authority consistent with their liberty ? Have they 
any security that it will be employed only for their good? 
Such a security is llbsolutely necessary. Parliaments are 
not infallible : they are not always just. The members, 
()f whom they are composed, are human; and, tl1erefon~, 
they may err ; they are influenced by interest ; and, 
therefore, they may deviate from their duty. The Mi.:> 

of the body must depend upon the opinions and disposi
tions of the members : the acts of the body may, theu, 
be the result of error and of vice. It is no breach of 
decency to suppose all this ; the British constitution sup
poses it : " it supposes that parliaments may betray their 
trust, and provides, as far as human wisdom can provide, 
that they may not be aWe .to do so long, without a suffi
cient control.'' Without provisions for ~his purpose, 
the temple of British liberty, like a structure of ice, would 
instantly di880lve before the fire of oppression and despotic 
swl\y. 1 

It will be ve1·y material to consider the several securi
ties, which the inhabitants of Grea..t Britain have, that 
their· liberty will not be destroyed by the legislature, in 
whose hands it is intrusted. If it shall appear, that the 
same securities are not enjoyed by the colonists ; the 
undeniable consequence will be, that the colonists are not 
under the same obligations to intrust their liberties into 
the hands of the same legislature; for the colonists are 
entitled to alii the privileges of Britons. We have com
mitted no crimes to forfeit them : we have too much spirit 

1 Bol. Diu. on Part. I. 11, 12, p. 167, 179. 
2 .U the law is the birthright of every subject. so wheresoever they go, 

they carey their law! with thew. 2 P. Wms. 7ii. 
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to resign then1. We will leave our p0$terity as ft-ee as 
ou1• ancestors left us. 

To give to anything that passes in parliament the fo1u 
of a law, t he consent of the king, of the lords, and of the 
commons 1 is absolutely neceasary.a If, then, the inhal.r 
itants of Great Britain possees a sufficient restraint upon 
any of ,the~e brancbes of the legislature, their liberty is 
secure, provided they be not wanting to themselves. Let 
us take a view of the restrainta, which they have upon the 
house of commons. 

They elect the members of that house. " lfagistt-ates,'• 
says_ Moutesquieu, 3 "are properly theirs, who have the 
nomination of them." The members of the house of com
ruous, therefore, elected by the people, are the mag~ttatel> 
of the people; and are bound by the tieli of gt-atitude for· 
the honor and confidence conferred upon them, to consult 
t.be·interest o£ their constituents. 

· The power of elections has ever been reganJed as a 
point of the last consequence to all' free govemmenbl. 
The indet.>endent exercise of that power is justly deemed 
the strongest bulwark of the Bl'itish liberties.6 As such. 
it has always been an object of great attention to the legis
lature; and is expressly stipulated with the prince iu the 

t 4lna. 21>. 
t The commons of Engl&Ud have a great and considerable right In the 

ftOVP.rnment ; and a share In the legislature ·ll'ithout whom no law JI&Slle~. 
2 Ld. Ray. 900. 

a Sp. L. b. 2, c. 2. . 
• Tbe Atbenlt.ns, justly jealoua of thla important privlle~. plmillh('(l , 

with death, every st.rt.nger who presumed to interfere In the assemblit>~ 
of tbe people. 

• The English freedom will be' at au end "·hencver ~he court luvade3 
the free election of parliament. Rapin. 

A right that a man has to give hls vote at tbe election of a pel'8on t.o 
represent him In parllamP.nt, t.hl're to concur to the making of law~, 
-which are to bind Ilia liberty and property, Is a most transcendent thing 
and o! a high nature. 2 L.t. Uay. 1).).'3. · 
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bill of rights. All those a1·e excluded from votiug, wl10se 
poverty is such, that they cannot live independent, and 
must therefore be subject oo the undue influence of their 
superiors. Such are supposed oo have no will of their owu: 
and it is judged improper that they should vote in the 
representation of a free state. What can exhibit in a more 
striking point of view, the peculiar ca1·e which lu\8 been 
taken, in order to render the election of members of parlia· 
ment entirely free? I t was deemed an insult upon the 
independent commons of England, that their uninfluenced 
suffrages should be 1\dulterated by those who were uot at 
liberty to speak as they thought, though their interest.:s 
And inclinations were the same. British liberty, i~ was 
thought, could not be effectually secured, unless those who 
made the laws were freely, and without influence, elected 
by those for whom they were made. Upon this principle 
is reasonably foWlded the maxim in law-that every one, 
who is capable of exercising his will, is party, and pre
tJUtned oo consent, to an act of parliament. 

For the same reason that persons, who live dependent 
upon the will of others, are not 1\dmitted oo vote in eleo
tions, those who are under age, 1\lld therefore incapable of 
judging; those who are convicted of perjury or suborna· 
tion of perjury, and therefore unworthy of judging; antl 
those wbo obtain their freeholds by frnudulent conveyance~, 
and would therefore vottl oo serve infamous purposes, arc 
all likewise . excluded from the enjoyment of this great 
privilege. Corruption at elections is guatued against by 
the strictest precautiom~, and most severe penalties. Every 
elector, before he polls, must, if demanded by a candidatt• 
or by two electors, take the oath against bribe1y, 8.'1 pn·· 
scribed by 2. Geo. 2. c. 24. Officers of the excise, of tltc 
cn.stoms, and of the post offices ; officers concerned in tlH~ 
duties upon leather, soap, paper, striped linens imported1 

hackney coaches, cards and dice, are restrained from inter-
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fering in elections, under the penalty of one hundred 
pounds, and of being incapable of ever exercising any 
office of trust under the king. 

Thus is the freedom of elections secured from the ser
vility, the ignornnce, 1\Dd the cotTuption of the electors; 
and from the interpositions of officers depending immedi
ately upon the crown. But this is not all. Provisions, 
equally salutary, have been made concerning the qualifica
tions of those who shall be elected. All imaginable care 
has been taken, that the commons of Great Britain may 
he neither awed, nor allured, nor deceived into any nomi
n:~tion inconsistent with tbeir liberties. 

It has been adopted as a general maxim, that the crown 
will take advantage of every opportunity of extending its 
prerogative, in opposition to the pl'ivileges of the people; 
that it is the interest of those who have pensions or offices 
at will from the crown, to concur in all its measures ; that 
mankind in general will prefer their private interest to the 
good of their country; and that, consequently, those who 
enjoy such pensions or offices are unfit to represent a free 
nation, a.nd to have the care of their liberties committed 
to their hands.1 All such officers or pensioners are de
clared incapable of being elected members of the house of 
commons. 

But these are not the only checks which the commons 
of Great Britain have, upon the conduct of those whom 
they elect to represent them in parliament. The interest 
of the representatives is the same with that of their con
stituents. Every measure, that is prejudicial to the nation, 
must be prejudicial to tllem and their posterity. They 
cannot betray their electors, without, at the same time, 
injuring themselves. They must join in bearing the bur
then of every oppressive act; 1\Dd participate in the h,ppy 
etiects of every wise and good law. Influenced by thes& 

I Tbere are a few exceptioDJ lD the cue ol olllcen at wW. 



LEGISLATIVE AUTHORITY OF BBITlSB PARLIAMENT. 51lt 

considerations, they will seriously and with attention ex
amine every measure proposed to them ; they will behold 
it in every light, and extend their views to its most distant 
consequences. If, after the most mature deliberation, they 
find it will be conducive to the weliare of their country, 
they. will support it with ardor: if, on the contrary, it ap
pears to be of a dangerous and destructive nature, they 
will oppose it with fil'mness. 

Every social and generous affection concurs with their 
interest, in animating the representatives of the commons 
of Great Britain to an honest and faithful discharge of 
their important trust. In each patriotic effort, the heart
felt satisfaction of having acted a worthy part vibrates in 
delightful unison with the applause of their countrymen, 
who never fail to express their warmest acknowledg
ments to the friends and benefactors of their country. 
How pleasing are those rewards ! How much to be pre
ferred to that paltry wealth, which is sometimes procured 
by meanness Md treachery I I say sometimes ; for mean
ness and treachery do not always obtain that pitiful reward. 
The most useful ministers to the crown, and therefore the 
most likely to be employed, especially in great emergencies, 
are those who are best beloved by the people ; and those 
only are beloved by the people, who act steadily and uni
formly in support of their liberties. Patriots, therefore, 
have frequently, and especially upon important occasions, 
the beat chance of being advanced to offices of profit and 
power. An abject compliance with the will of an imperi
OU$ prince, and a rel\dy disposition to sacrifice every duty 
tO his pleasure, are sometimes, I confess, the steps, by 
which _ only men can expect to rise to wealth and titles. 
Let us suppose that, in this manner, they are successful in 
attaining them. Is the despicable prize a sufficient recom
pense, for submitting to the infamous means by which it 
W815 procured, and for the torturing remorse with which 
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the po~ession of it must be a.ccompanied? Will it com
}Jeusate for the merited curses of the nation and of pos· 
terity? 

The~e niust be very strong checb upon the conduct of 
every man, who is uot utterly lost to all sense of praise 
.and blame. Few will expo:Se themselves to the· jWJt 
abhorrence of those among whom they live, a.nd to the 
excruciating sensations which .such abholTence must pro
duce. 

But lest a.ll these motives, powerfula.s they are, should 
he insufficient to animate the representatives of the nation 
to a vigorous and upright discharge of their duty, a.nd to 
restrain them from yielding to any temptation that would 
incite them to betray their trust; their constituents have 
still a farther · security for their liberties in the frequent 
election of parliaments. At the expil·ation of every par
liament, the people can make a distinction between those 
who have served them well, and those who have neglected 
or betrayed their interest: they can bestow, unasked, their 
snfftoages upon the former in the new election; and can 
mark the latte1· with di!igt-ace, by a mortifying re£118&1. 
·rhe comtitution is thus frequently renewed, and drawn 
hnck, as it wen~, to its fit'St principles ; which is the most 
effectual method of perpetuating the liberties of a state. 
The people have numerous oppottunities of displaying 
their jru;t importance, and of exercising, in person, these 
Jmtural rights. The t•epresentatives are reminded whose 
creatures they ru·e ; a.nd to whoni they are accountable for 
t.lte use of that power, which is delegated unto them. ~ 
first muiJJ.!!.gJ jurisp1·udence 1\re ever kept in view-that 
1\ll ower is derived from the peovle-that their happiness 
iR the en · 'i.iliinrot;----~- -

J.~requent new parliaments are n. pa.rt of the British con
stitution: by them only, the king can know the immediate 
seus~ of th~ uatiou. Every supply, which they grant, iiJ 
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justly to be conaidered as a testimony o( the loyalty and 
a.tJection, which the nation bear to their sovereign ; and by 
this means, a mutual confidence is created between the 
king and his subjecb!. How pleasing must such an inter
course of benefits bel How must a father· of his people 
1-ejoice in such dutiful rt>turns for his paternal care! With 
what &-dor must his people embrace every opportunity of 
giving such convincing proofs, that they are not iusensible 
of his wise and indulgent rule ! 

Long parliaments have always been pl'ejudicial to. the 
prince, who summoned them, or to the people, who elected 
them. In that c&lled by King Charles I. in the year 1640, 
the commons proceeded at first, with vigor and a true pat
riotic spirit, to rescue the kingdom from the oppression 
under which it then groaned-to retrieve the liberties of 
the people, and establish them on the surest foundations 
-and to remove or prevent the pernicious consequences, 
which had arisen, or which, they dreaded, might arise 
from the tyrannical exercise of prerogative. They abolished 
the courts of the star chamber and high commission : they 
reduced the forests to their ancient bounds : they repealed 
the oppressive statutes concerning knighthood : they de
clared the tax of ship money to be illegal: they presented 
the petition of rights, and obtained a ratification of itfrom 
the crown. But when the king unadvisedly passed an 
act to continue them till such time as they should please 
to dissolve themselves, how soon-how fatally did their 
conduct change ! In what misery did they involve their 
country t Those very men, who, while they bad only a 
constitutional power, seemed to have no other aim but to 
secure and improve the liberty and felicity of their constit
uents, and to render their sovereign the glorious ruler of 
a free and happy people-those very men, after they be
came independent of the king and of their electors, sacri
ficed both to that inordinate power which had been given 

83 
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thew. A r-egard for the public Wl\ll now uo longer the 
ttpring of their actions : their only view was to aggrandize 
themselves, and to establish their grandeur on the l'Uins of 
their country. Their views unhappily were accomplished. 
They overturned the con11titution from its very foundation; 
and couyertetl iuto rcx.U! of oppression those instruments 
of power, which luul been put into their hands for the wel
fat·e of the sta.Le : but which tb~e, who had formerly 
gi veil thom, could uot now reas.\lume. What au instruc
tiw ~:<ample i1:1 this ! How alarming to thol:ie, who have 
no influence over their legislat01-s-who have no 11ecurity 
but that Uw power, which Wad originally ueri ved from the 
people, and was delegated for their preservation, may be 
abused for their dcl:itruction ! KiugH are not the only 
tyranQ!: the conduct of the long parliament will jm1tify 
1ne in a.ddiug, that kinga are not the 11everest tyran~. 

At the ret~toratiou, care wa:J taken to reduce the bouse 
of commons to a proper dependence on the king ; but im
mediately after their electio~ they lost all dependence upon 
their constituents, because they continued during the plea.s
ure of the crown. The effects soon dreadfully appeared 
in the loug parliament uuder Charles the Second. They 
aleemed di~p~ed ingloriously to surrender those liberties, 
for which their auce~:~tot'S had planned, aud fought, a.ud 
bled: 1md it was owing to the witldom a1!d integrity of 
two 1 virtuous ministef!j of the crown, t.hbt the commons 
of Euglaud were uot t·educed to a state of slavery nud 
wretchedhess by the treachery of their owu representatives, 
whom they ltad indeed electetl, but whotn they could not 
remove. Secul'e of their seat~:~, while they gratified the 
crown, the members battered th.e liberties of the nation for 
places and pensions ; 1md threw into the scale of preroga
tive all that weight, which they derived from the people 
in order to counterbalance it. 

1 Tbe Barla of Clarendon and Southampton. 
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It was not tHl some years after the revolution, that the 
people could 1-ely on the faitbfulneat~ of their representa
tive~, or puuiMh their perfidy. · By the statute 6 W . & M. 
c. 2, it was enacted, that parliaments should not continue 
longer than three yeart4. The insecure situation of the 
first prince of the Hanoverian line, surrounded with rivals 
and with enemie.<~, induced the parliament, soon after his 
accession to the throne, to prolong this term to that of 
Reven years. Attempts have, since that time, been fre
quently made to !'educe the continuance of parliaments to 
the fonner term: and such attempts have always been 
well received by the nation. Undoubtedly they deserve 
such reception : for long parliaments will naturally forget 
their dependence on the people : when this dependence 
is forgotteu, they will become corrupt : " Whenever they 
become corrupt, the conl't.itutiou of England will loee 
its liberty-it will peri:;h." 1 

Sudt il{ the provision made by the laws of Great Britain, 
that the cum mons l:lhould he faithfully represented: provi
sion it~ also made, that faithful rept·esentatives should not 
11\bcw for their constituents in vain. The ·constitution is 
fonne<l in such a manner, that tlae house of commons are 
able as well M willing to protect aud defend the liberties 
intrusted to their care. 

The constitution of Great Britain is that of limited 
monarchy ; and in all limited monarchies, the power of 
pre~~erving the limitations must be placed somewhere. 

• Mont Sp. L. b. 11, c. 6. U tbt> 14'glslatlve body were perpetual; or 
n1ight last for the life of the prince who convened them, u fonneTiy; 
and were ao to be snppUed, by occasionally lUling the vacancies with oew 
repl'l'sen!atlv~; i1i these cues, if It were once corrupted, the evil would 
be pL'It remedy: bu~ when clitf('J'i!nt bodie.!l sUCC('ed each other, U the 
~plfllll'fl CAllS~ to disapprove of thP. p~nt, they may rectify lt.e fault.a 
In tl11' next. A legislath·e u~~embly also, which Is ltu'e to be eeparated 
again, will think themselv111 bound, In Interest u well u duty, to 1DUe 
only snch laws N are good. l Bl. Com. 189. 
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During the reigns of the first Norman princes, this power 
seems to have resided in the clergy and in the barons by 
turns. But it was lodged very improperly. The clergy, 
zealous only for thi! dignity and pre-eminence of the church, 
neglected and despised the people, whom, with the soil 
they tilled, they would willing1y have considered as the 
patrimony of St. Peter. Attached to a foreign jurisdic
tion, and aspiring at an entire independence of the civil 
powers, they looked upon the prerogative of the crown as 
so many obstacles in the way of their favorite scheme of 
supreme ecclesiastical dominion ; and therefore seized, 
with eagerneas, every occasion of sacrificing the interests 
of their sovereign to. those of the pope. Enemies alike to 
their king and to their country, their sole and unvaried 
aim was to reduce both to the most abject state of submis
sion and slavery. The means employed by them to ac
complish their pernicious purposes were, sometimes, to 
work upon the ·superstition of the people, and direct it 
against the power of the prince ; Md, at other times, to 
work upon the superstition of the prince, and direct it 
against the liberties oi the people. 

The pawet of preserviug the limitatious of monarchy, 
for the purposes of liberty, was not more properly placed 
in the barons. Domineering and turbulent. they o~ 
pressed their vasseJs, and treated them as slaves ; they op
posed their prince, and were impatient of every legal re
straint. Capricious and inconstant, they sometimes abetted 
the king jn his projects of tyranny; and, at other times, 
excited the people to insUJTections and tumults. For 
these reason~ the constitution was ever fluctuating from 
one extreme to another ; now despotism-now anarchy 
prevailed. 

But after the representatives of the commons began to 
sit in " separate house ; to be considered as a distinct 
branch of the legislature; and, as such, to be i'nvested 



LEGISLATCVE AUTHORITY OF BRITISH PARLIAMENT. 519 

with separate and independent powers and privileges; 
then the constitution 88Sumed a very different appearance. 
Having no interest contrary to that of the people, from 
among whom they were chosen, and with whom, after the 
session, they were again to mix, they bad no views incon· 
siatent with the liberty of their constituents, and there
fore could have no motives to betray it. Stmsible that 
prerogative, or a. discretionary power of acting where the 
laws are silent, is absolutely necessary, and that this pre
rogative is most properly intrusted to the executor of the 
laws, they did not oppose the exercise of it, while it was 
directed towards the accomP.lishment of its original end: 
but sensible likewise, that the good of the state was this 
original end, they resisted, with vigor, every arbitrary 
measure, repugtumt to law, and unsupported by maxims 
of public freedom or utility. 

The checks, which they possessed over prerogative, 
were calm and gentle--opemting with a secret, but effect
ual force-unlike the impetuous resistance of factious 
bRrons, or the boisterous fulminations of. ambitious prel
ates. 

One of the most ancient maxims of the Englil;h law 
is, that no freeman can be taxed at plel\8ure.1 But taxes 
ou freemen were absolutely necessary to defray the extraor
dinary charges of government. The consent of the fl'ee
men was, therefore, of necessity to be obtained. Numer• 
ous as they were, they could not assemble to give their 
consent in their proper. persons; and for this reason, it was 
directed by the constitution, that they should give it by 
their representatives, chosen by and out of themselves. 
Henct' the indisputable and peculiar privilege of the house 
of commons to grant taxes.1 

I I Bac. 568. 
t Note. n Is said ilt divers recorda, "per communltatem Anglle noble 

eonceee." Becauae all puts of aubsldles or aids by parliament do be--
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Thizt i~ the 11ow·ce of that mild but powerful inftu\!nce. 
which the commo1111 of Great Britain poesesg over tlu~ 
crown. In this consists their security, that prerogatiw. 
inoonded for their benefit. wlll never he exerWd for their 
ruin. By calmly and constitutionally n~fu.sing supplies. 
or by granting them only on certain conditions, they 1tave 
corrected the extravagancies of some princes, and have 
oompered the headstrong nature of others ; they lnn-c 
checked the progress of arbitrary power, aud have support.ecl 
with houor to themselves, and with advantage to the nation, 
the character of grand inquisitors of the realm. The 
proudest minit;ten! of the proudest monarchs have trembled 
at their cent!Urt:ll; and ha.ve appeared at the bar of the 
house, to give an account of their conduct, and ask parc.lou 
for thei.r faults. Those prince!:!, who hAve favored liberty. 
and thrown themselves upon tbe affections of their people. 
have ever found that liberty which they favored, and those 
u.ffections which they cultivated, the firmest foundations 
of their throne, and the 0101:1t solid t~upport of their power. 
The pul"Be8 of their people ht,ve been ever open to supply 
their exigencies: their sword!! have been ever ready to 

vindicate their honor. On the contrary, those prince;, 
who, insensible to the glory and a.c.lvantage of ruling a 
free people, have preferred to a "·illing obedience the 
abject submission of slaves, have ever experienced. that 
all endeavors to render themselves absolute were but so 
mi\Jly steps to their own downfall. 

Such is the admirable temperament of the British con
stitution r such the glorious .fabric of Britain's liberty
the pride of her citizens-the envy of her neighbors
planned by her legislators-erected by her patriot.&
maintained entire by numerous generations put! may 

gin In the botue of commons, and ftl'l!t gr•nted by them·: alto becaWit' ln 
efteet the whole proftt which the king reapeth, doth come from tbe rom
moM. 4 Ina. 29. 
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it be maintained entire by numerous generations to 
come~ 

Can the Americans; who are descended from British 
ancestors, and inherit all theil' rights, be blamed-can 
they be blamed l>y tlleir brethren in Britain-for claiming 
still to enjoy thoee rights? But can they enjoy them, if 
they are bound by the acts of a British parliament? Upon 
what principle does the British parliament found their 
power? Is it founded on the prerogative of the king? 
His prerogative does not exrend to make laws to bind any 
of his subjects. Does it reside in the house of lords ? 
The peers are a collective, and not a representative body. 
If it resides anywhere, then, it must reside in the house of 
commons. 

Should any one o~ject here, that it does not reaitle in 
the house of commons only, because tbat hou.se cannot 
make laws without the consent of the ki.ng and of the lords ; 
the answer is easy. Though the conchrrence of all the 
branches of the legislature is necessary to every law ; yet 
the same laws bind different persons for different rea.sous, 
1t.nd on different principles. The king is bound, because 
he a&~ented to them. The lords are bound, because they 
voted for them. The representatives of the commons, for 
the same reasob, bind themaelves, and those whom they 
rept'e8ent. 

If the Americans are bound neither by the assent of the 
king, nor by the votes of the lords, to obey acts of the 
British 1,arliament, the sole reason why tbey are bound 
is, because the representatives of the commons of Great 
Britain have given their suffrages in favor of those acts.1 

1Thla ie allowed even by the advocates for parliamentary power; whn 
account for lbl esteuelon oYer the colon lee, upon the very absurd princi
ple of their being "'rtuat~r• rep~ted In~ houee of commons. 

[-Th~ waa an Idea lld•uoed by Lord li&Dafteld lD a ~h of Feb. a, 1'/ee, 
replied to by Chatham.] 



522 LECTURES ON LAW. 

But are the representatives of the commons of Great 
Britain the representatives of the Americans? Are they 
elected by the Americans? Are they such as the Ameri
cans, i! they bad the power of election, would probably 
elect? Do they know the intereijt of the Americans? Does 
their own interest prompt them to pursue the interest of the 
Americans? If they do not pursue it, have the Americans 
power to punish them ? Can the Americans .remove unfaith
ful membe1'8 at every new election ? Can members, 'vhom 
the Americans do not elect; with whom the American& 
are not connected in interest; whom the Americans can
uotremove; over whom the Americans have no influence
can such membel'lf be ~Sty led, with any propriety, the magis
trates of the Americans? Have those, who are bound by 
the laws of magistrates not their own, any security for the 
enjoyment of their ahsolute t·ights-those rights, " which 
every man is entitled to enjoy, whether in society or out 
of it?" 1 Is it probable that those rights will be main
tained? Is it "the primary end of government to main
tain them? " 2 Shall this primary end be frustrated by a 
political maxim intended to promote it? 

But from what source does this mighty, this uncon
trolled authority of the houae of commons flow? From 
the collective body of the commons of Great Britain.. 
This authority must, therefore, originally reside in them ; 
for whatever they convey to their representatives, -must 
ultimately be in themselves.8 And have those, whom we 
have hitherto been accustomed to consider as our fellow
tsubjects, an absolute and unlimited power over ~? Have 
they a natural right to make laws, by which we may be 

1 1 81. Com. 128. t 1 BL Com. 124. 
3 It is self~Yident that the power, wltb relation to the part 1re bear In 

t he legislation, Is absolutely, Ia solely In thet'lectors. We bave no legi&
latlve authority but what we derive from tbem. Debatea of the Com
mon$, vol. 6, p. it>. 
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deprived of our properties, of our liberties, of our lives? 
By what title do they claim to be our masten~ ? What 
act of ours has rendered us subject to those, to whotn we 
were formerly equal? Is British freedotn denotninated 
frotn the •oil, or from the people of Britain? Jf from th~ 
latter, do they lose it by quitting the soil? Do tl1os"• 
who embark, freemen, in Great Britain, disembark, sla•.-es. 
in Ametjcs? Are those, who fled from the oppression of 
regal and ministerial tyranny, now reducep to a state of 
vl\88alage to those, wl10, then, equally felt the same op
pression ? Whence procee& this fatal change ? Is this 
the return made us for leaving our friends and our coun
try-for braving tl1e danger of tJte deep-for planting a 
wilderness, inhabited only by savage men and savage beasbJ 
-for extending the dominions of tht: British crown-for in
creasing the trade of the British merehauts-for augment
ing the rents of the British landlords-for heightening the 
wages of the British artificers? Britons should blWih to 
make such a claim: Americans would blush to own it-. 

It is not, however, the ignominy only, but the danger 
also, with which we are threatened, that affects us. Th~ 

many and careful provisions which are made by the British 
constitution, that the electon~ of members of parliament 
may be prevented from choosing representatives, who 
would betray them; and that the representatives may be 
prevented from betraying their constituents with impunity~ 
sufficiently evince, that such precautions have been deemed 
aMolutely necessary for securing and maintaining the 
system of British liberty. 

How would the commons of Great Britain startle at a 
proposal, to deprive them of their share in the legislature, 
by rendering the house of commons independent of them ; 
With what indignation would they hear it l What reserlt
ment would they feel and discover against the authors of 
it! Yet the commons of Great Britain would suffer less 
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inconvenience n·oru the execution of such a pl'Oposa.l, than 
the Americans will suffer from the extension of the legis
lative authority of parliameut O\'el' them. 

The members of parliament, their families, tl1ei1· frieudl!, 
their posterity must be subject, as well as others, to the 
laws. Their intereat, and that of their families, friends, 
and posterity, cannot ~ difi'ereut from the interest of the 
rest of the natiou. A regard to the former will, theref01-e, 
direct to such measures at; must promote the latter. Rut 
is this the case with respect to America? Are tbe legislators 
ol Great Britain subject to the laws which at-e made for the 
-colonies? Is their interest t he aame with that of the 
(.:Olonies? If we conl!i.der it in a large and comprehensive 
view, we shall discern it to be Ulldoubtedly the same; but 
few will take the trouble to consider it in that view; and 
of thoee who do, few will be influenced by the consider- . 
ation. Mankind are usually more affected with a near 
though inferior interest, than with one that is superior, 
but placed at a greater distance. As the conduct il4 regu
lated by the passions, it is not to be wondered at, if they 
secure the {ormer, by measures which will forfeit the lat.-

. ter. Nay, the latter will frequently be regarded in the 
881De manner as if it were prejudicial to them. It is with 
regret that I pl'oduce some late regulations of parliament 
M proofs of what I have advanced. We have experi
enced what an easy matter it is for a Jbinister, with an 
ordinary shal'e of art, to persuade the parliament and tJ1e 
people, that taxes l~~oid on the colonies '\!Vill ease the burthens 
of the mother country ; which, if the matter is considered 
in a proper light, is, in fact, to persuade them, that the 
stream of national riches will be increRSed by oloeing up 
the fountAin, from which they flow. 

As tJ1e Americans cannot avail themselves of that check, 
which interest puts upon the members of parliament, aml 
which would operate in favor of the commons of Gre!lt 
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Britain, thoug~ th~::y p~es~~etl uo power over the legislat
-ure ; so the Jove of reputation, which i11 a powerful in-
-citement to the legislatot"H to promote the welfare, and 
obtain the approbation, of those among whom they live, 
and whose prniseg or censures will reach and atlect them, 
may have a contl'aty operation w~th regard to the colonies. 
Jt may become popular and reputable at home to oppre~;S 
us. A candidate m11.y recommend himself at his election 
by recounting the many !IUccessful instances, in which l1e 
1•as sacrificed tl1e interests of America to those of Great 
'Britain . A member of the house of commons may plume 
himself upon his ingenuity in inventing scltemes to serve 
the mother country at the expense of the colonies; and 
may boa~>t of their impotent resentment against him on 
that account. 

Let us paUI~e here a little.-DoeB t1eitJ1er the love of 
,gain, the love of praise, uor the love of honor in1luence 
the memben~ of the Bl'itiHh parliament in favor of the 
Americans? On what principles, then-on what motiveli 
~f action, can we depend for the security of our liberties, 
~f our properties, of everything dear to us in life, of life 
it.Belf? Shall we depend on their veneration for the dic
tates of natural ju11tice? A very little share of experience 
in the world-a very little degree of knowledge in the 
history of men, will sufficiently convince us, that a 1-egard 
to justice is by no means the ruling principle in human 
nature. He would discover himself to be a very 80rty 
statesman, who would erect a system of jurisprudence 
upon that slender foundation. •• He would make," as my 
Lord Bacon says, "imaginary laws for imaginary common
wealths; and his discourses, like the sta~, would give 
little light, because they are so higb." 1 

But this is not the worst that can justly be said con
oCel'Ding the situation of the colonies, if they are bound by 

l 2 Ld. Bee. 687. 
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the acts of the British legislature. So far at-e those 
l>owerful springs of action, which we have mentioned. 
from interesting the members of that legislature in our 
favor, that, as has been already observed, we have th& 
greatest reason to dread their operation against us. While 
the happy comwous of Great Britain congratulate them
~:~clves upon the liberty which they enjoy, and upon th& 
provisions-infallible, as far as they can be t"endered so 
by human wisdom-which 1\l'e made for perpetuating it to 
theil' latest posterity; the unhappy Americans have reason . 
to bewail the dangerous situation to which they are~ 
(luced ; and to look forward, with dismal apprehension, to 
those future scenes of woe, which, in all probability, will 
open uvou their de5cendants. 

What h~ been already advanced will suffice to show, 
tl1at it is repugnant to the essential maxiiD8 of jurispru
dence, to the ultimate end of all governments, to_ the 
g~~hu; of the -~ri~h constit_ution, and to tbe liberty and 
l1appiness of the colonies, that they should be bound by 
the legisln.tive authority of the parliament of Great Bri
tain. Sue~ a doctrine is not less l'epugnant to the voice 
of her l~ws. In order to eviace this, I shall appeal to 
::;ome autLorities from the books of the law, which show ex
P!'es~ly, or by a necessary implication, that the colonies 
are JtOt bound by the acts of the British parliament ; be. 
cause they have no share in the British legiBlature. 

The first case I shall mention was adjudged in the 
second year o.f Richard the Third. It was·a solemn detel'
minatioo of all the judges of England, met in the ex
chequer chamber, to consider whether the people in Ireland 
were bound by an act of parliament made in England. 
They resolved, "that they were not, as to such things as 
were done in Ireland ; but that what they did out of Ire
land must be conformable to the laws of England, be
cause they were the subjects of England. Ireland," said 

• 
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they, 44 has a parliament, who make laws ; 1\Ild our stat
utes do not bind tlJe!D; hecauae they dQ 1wt rtmd. knights 
to parliamtnt: but their persons are the • subjects of the 
king, in the same manner as the inhabitants of Calais, 
Gascoigne, and Guienne." 1 

This is the finJt case which we find iu the books upon 
this subject; and it deserves to be examined with the 
most minute attention. 

1. It appears, that the matter under Co)ljjideration was 
deemed, at that time, to be of the gl'eatest impor~'nce : 
for ordinary causes are never adjourned into the ex
chequer chamber; only such are adjourned there as an~ of 
uncommon weig}lt, or of uncommon difficulty. "Into the 
exchequer chamber," says my Lord Coke,2 •• all cases of 
difficulty in the king's bench, or common plelll>, etc., aJ"e, 
and of ancient time have been, adjourned, and there de
bated, argued, and resolved, by all the judges of Englaucl 
and barons of the exchequer." This court prooeed1.1 with 
the greatest deliberation, and upon the most mature re· 
flection. The case is first argued on both sides by learned 
counsel; and then openly on 'several dayg, by all the 
judges. Resolutions made with so mpch caution, and 
founded on so much legal knowledge, may be relied on~ 
the surest evidences of what is law. 

2. It is to be observed, that the extent of the legislative 
authotity of parliament is the very point of the adjudica
tion. The decision was not incidenteJ or indigested: it 
was not a sudden opinion, unsupported by reason and 
argument: it was an express and deliberate resolution of 
that very doubt, which they·assembled to resolve. 

3. It is very observable, that the reason, which those 
reverend sages of the law gave, why the people in Ireland 
were not bound by an act of parliament made in England, 
was the same with that, on which the Americans have 

14 Mod.~; 7 Rep. 22 b., Calvin's cue. 
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fowuled their opposition to the late statutes made con
cerning them. 'fhe lrit1h did not send members to parlia
ment; and, therefore, they were not bound by in; acts. 
From hence it undeniably appears, tbat parliamentary 
authority it~ derived tolely uom repfeijentatiou-that those, 
who are bowtd by acts of parliament, are bound for this 
ouly reason, becaAUBe they ara repl'eSented in it. If it were 
110t the <mly reason, pa.rliamentary authority might subsist 
independent of it. But as parliamentary authority fails. 
wherever thi.t; re~on does uot operate, parliamentary au
thority can be founded on no other principie. The law 
uever ceatie~, but whcu the reasou of it ceases abo. 

4. It deservet~ to be remarked, tlu\t uo exception is. 
made of any statutes, which bind Umse \flJO are not repre
sented by the maker'S of them. The 1·esolutiou of the 
judges extends to erJI~T'!/ Mtatute: they say, without limita
tion-" our statute!! do not bind them.'' And indeed the 
.resolution ought to extend to every !!tatute: because the 
reason, on which it is foWJded, extends to every one. If' 
a person is bound only because he is rep1-e$ented, it must 
certainly follow that wherevel' he is not rept'&lented he is. 
not bound. No spund argument can be offered, why one· 
statute should be obligatory in such circumstan~ and 
not another. If we cannot be deprived of our property by 
those, whom we do not commiHsion for that purpose ; can 
we, without any such commi:!sion, be deprived, by them, 
of our lives? Have those a right to imprison and gibbet 
us, who have not a right to tax UB? 

5. From this authority it follows, that it is by no mearu;. 
a rule, that the authority of parliament extends to all the 
subjects of the crown. The inhabitants of Ireland were 
the subjects of the king as of his crown of EnglMd; but 
H i.t; exprell8ly resolved, in the most solemn manner, that 
the inhabitants of Ireland are not bound by the statutes of 
England. Allegiance to the king and obedience to the 
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parliament are founded on very different principles. The· 
former is founded on protection ; the latter, on representa
tion. An i~attention to this difference has produced, I 
apprehend, much uncertainty and confusion in our ideas. 
concerning the connection, which ought to subsist between. 
<freat Britain and the American colonie:.. 

o. The last obHervation which I shR.ll make on this case
it>, that if the inhabitants of Ireland are not bound by acts. 
of parliament made in England, d fortiori, the inhabitants. 
of the American colonies are not bound by them. There
are marks of the subordination of Ireland to Great Britain" 
which caunot be tl'l\ced in the colonies. A writ of error 
liet~ from the king's bench in Ireland,1 to the king•s bencl1,.. 
and consequentlY. to the house of lords, in Englan~; by 
which means the former kingdom is subject to the control 
or the courts <Yf jut~tice of the latter kingdom. But a writ 
of error does not lie in the king's bench, nor before the 
l1ouse of lords, in England, from the colonies of America. 
The prooeedings in their courts of justice can be reviewed 
and controlled only on an appeal to the king in council.2 

The foregoin~ important decision, favorable to the lib. 
erty of all the dominions of the British crown tlu~t 1\J'e not 
repteSented in the British Parliament, has been corrolxr 
rated hy subMequent adjudications. I shall mention one 
that W88 given in the king':~ bench, in the fifth year of 
King William and Queen Ml\ryl between Slankard and 
Galdy.3 

The plaintiff was provost marshal of Jamaica, and by 
articles, granted a deputatio~ of that office to the defend
ant, under a yearly rent. The defendant gave his bond 
for the performance of the agreement; and an action of 
debt was brought upon that bond. Tn bar of the action, 
tl1e defendant pleaded the ~b\tute of 5 Ed. 6, made against 
buying and selling of offices that concern the administra-

1 ~ Ins. 3S6. 2 I Bl. Com. lOS, :!Jl. ~ .J Mod. 215, Salk. 411. 
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tiou of justice, and averred that this office concerned the 
administration of justice in Jamaica, and that, by virtue 
of that statute, both the bond and articles were void. To 
this plea the plaintiff replied, that Jamaica wns an island in-
1-Jabited formerly by the Spaniards, " that it was conquered 
by the subjects of the kingdom of England, commissioned 
by legal and sufficient authority for that purpose ; and that 
since that conquest its inhabitants were regulated and 
governed by their own p1·oper laws and statutes, and not by 
acts of parliament or the statutes of the kingdom of Eng
land." The defendant, in his rejoinder, admits that, 00. 

·fore the conquest of Jamaica by the English, the inhabit
ants were governed by their own laws, but alleges that 
n since the conquest it was part of the kingdom of England, 
and governed by the laws and statutes of the kingdom 
of England, and not by laws and statutes peculiar to the 
island." To this rejoinder the plaintiff demurred, and the 
defendant joined in demurrer. 

Here was a cause to be determined judicially upon this 
single question in law-Were the acts of parliament or 
statutes of England in force in Jamaica? It was argued 
on the opposite sides by lawyers of the greatest eminence, 
before Lord Qbief Justice Holt (a name renowned in th& 
law) and his brethren, the justices of the king's bench. 
They unanimously gave judgment for the plaintiff; and, 
by that judgment, expressly determined-That the acts of 
parliament or statutes of England were not in force in 
Jamaica. This decision is explicit in favor of America; 
for whatever was resolved concerning Jamaica is equally 
applicable to every American colony. 

Some years after the adjudication of this case, another 
was determined in the king's bench, relating to Virginia; 
in which Lord Chief Justice Holt held, that the laws of 
England did not extend to Virginia..l 

1 S&lk. 666. 
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I must not be so uncandid as to conceal, that in Calvin's 
C8$e, where the above-mentioned deci.s.ion of the judges in 
the exchequer chamber, concerning Ireland, is quoted, it 
i!i added, by way of explanation of that authority,-"which 
is to be understood, unless it (Ireland) be especially named." 
Nor will I conceal that the same exception1 is taken notice 
of, and seems to be allowed, by the judges in the other 
C38es relating to America. To any objection that may, 
hence, be formed against my doctrine, I answer, in the 
words of the very accux-ate Mr. Justice Foster, that" gen
eral rules thrown out in argument, and carried farther 
than the true state of the case then in judgment requiretb,. 
have, I confess, no great weight with me." 2 

The question before the judges in the cases I have rea
soned from, was 11ot how far the naming of pet'SOJts in an 
act of parliament would affect them; though, unless named. 
they would not be bound by it: the question was, whether 
the legislative authority of parliament extended over the 
inhabitants of Ireland or Jamaica or Virginia. To the 
resolution of the latter question the resolution of the for
mer was by no means necessary, and was, therefore, wholly 
impertinent to the point of the 1\djudication. 

But farther, the rei\Son 1\Ssigned for the resolution of 
the latter question is solid and convincing : the American 
colonies are not bound by the acts of the British parlia. 
ment, because they are not represented in it. But what 
l'eason can be assigned why they should be bound by those 
acts, in which they 1\re specially named? Does naming 
them give those, who do them that honor, a right to role 
over them? Is this the source of the supreme, the abso
lute, the irresistible, the uncontrolled authority of parlia. 
ment? These positions are too absurd to be alleged ; and 

1 Thla exception doe~~ not aeem to be taken In the cue of 2d Richard 
Ill. which wu the foundatlon of all the aub~equent cases. 

I J'ost. 818. 
34: 
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a thousa.nd judicial detenninatiotl8 in their favor wonld 
never induce one man of sense to subscribe his asaent to 
them.l 

The obligatory force of the British statutes upon the 
colonies, when named in them, must be accounted for, by 
the advocates of that power, upon some other principle. 
In my Lord Coke's Reports, it is said, "that albeit Ireland 
be a. distinct dominion, yetw the title thereof being by em... 
que,t, the same, by judgment of law, may be, by express 
words, bound by the parliaments of England." In this 
iMtance, the obligatory authority of the parliament is 

. plainly l'eferred to a title by conquestw as ita foundAtion 
and original. In the instances relating to the colonies, 
this authority seems to be referred to tbe same source ; 
for any one, who compn.res what is said of Ireland, and 
other conquered countries, in Calvin's case, with what is 
said of America, in the adjudications concen1ing itw will 
find that the judges, in determining the latter, have 
grounded their opinions on the resolutions given in the 
former.' It is foreign to my purpose to inquire into the 

t Where a declelon la manlfea~ly ab1urd and UDjuat, such a .entenee la 
not law. 1 Bl. Com. '10. 

The legality of the opinion "that the people In Ireland were boUDd 
by the atatutel of England, when partleul&rly named by them," aeema 
aft.erwanla to have been doubted of by Lord Coke hbn~elf, In another 
place of hla works. .Aft.er having mentioned the resolution ln the ex
chequer ch&Dtber In the time of Richard the Third, and having -..ken 
notloe that quelftlon fa made of It ln some of the boob, and partlcalarly 
In Calvin's case, he eaya, "that the question concemlng the b£nd1D« 
force of Englh1h etatut.ea over Ireland II now by common experience and 
opinion without any acruple resolved ; that the aete of pulfament made 
In England, alnee the act of the lOth B. 7 (be maltee no exceptions), do 
not bind tbem In Ireland; but all aete made ln England before 10, H. '7, 
bv the 1a&d act made &t Iretartd ..4n. 10, B. 7, c. 22, do blnd them in I~ 
land." 12 Rep. 111. 

2 It Is plain that Blacltetone underttood the opinion of the judga-tllat 
the colonies are boUDd by acte of the Brltllh pullament, If named 1n 
~em-to be foUDded !>D the principle of conque~t. It will not be lm-
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reasonableness of founding the authority of the British 
parliament over Ireland, upon the title of conquest, though 
I believe it would be somewhat difficult to deduce it satis
factorily in this manner. It will be sufficient for me to 
show, that it is unreasonable, ~d injurious to the colonies, 
to extend that title to them. How came the colonists to 
be a conquered people? By whom was the conquest over 
them obtained? By the house of commons? By the 
constituents of that h.ause ? 1f the idea of conquest mu.~t 
be taken intQ consideration when we examine into the 
title by which America is hel?, that idea, so far as it can 
operate, will opent.te in favor of the colonists, and not 
against them. · Permitted and commissioned by the 
ct·own, they undertook, at their own expense, expedi
tions to this distant country, took possession of it, planted 
it, and cultivated it. Secure under the protection of 
their king, they grew and multiplied, and diffused British 
freedom and British spirit, wherever they came. Happy 
in the enjoyment of liberty, and in reaping tlie fruits of 
their toihi ; but still more happy in the joyful prospect 
of transmitting their liberty and their fortunes to the latest 
posterity, they inculcated to their children the wanne&t 
sentiments of loyalty to their sovereign~ under whose 

proper to Insert h1s commentary upon the resolutions ~pectlng Amer. 
lea. "Beeldes these &djaeent Islands (Jersey, etc.), our more :distant 
plantations In America and elaewhere are also, In some respecta, 
anbject to the Engllsh laws. Plantations, or colonies In dbtant 
countrlee, are either anch where the lands are claimed ln right of 
oceopanoy only, by flndlng them deaert and uncultivated, and peopllng 
them from the mother country ; or where, when already culth·ated, the.y 
have been either gained by conquest, or eeded to us. by treaties. Our 
American plantations an1 principally of thie latter 110rt ; being obtained 
In the last century, eltber b7l rlght of conquut, and driving out the 
natlvee (with what natural jueUce lahaU not at present Inquire) or by 
treatlee." 1 Bl. Com. 106, l«Yl. 

Lonl Chief .Tuatlce Bolt, lD a ease above elted, ea.lla Virginia a con
quered eoantry. Salk. 006. 
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auspices they enjoyed so many blessings, and of affection 
and esteem for the inhabitants of the mother country, with 
whom they gloried in being intimately connected. Les-
sons of loyalty to parliament, indeed, they never gave : 
they never suspected that such unheard-of loyalty would 
be 1·equil·ed. They never suspected that their descendants 
would be considet·ed aud tl·eated as a conquered people; 
and therefore they never taught them the submission and 
abject behavior suited to tht\t character. 

I am sufficiently aw11.re of an objection, that will be 
made to what I have said concerning the legislative au
thority of the British parliament. It will be alleged, that 
I throw off all dependence on Great Britain. This ob
jection will be held forth, in its most specious colors, by 
those, who, from servility o{ soul, or from mercenary con
siderations, would meanly bow their necks to every exer
tion of arbitrary powet· : it may likewise alarm some, who 
entertain the most favorable opinion of the connection 
between Great Britain and her colonies ; but who are not 
sufficiently acquainted with the nature of that connection, 
which is so dear to them. Those of the first class, I hope, 
are few; I am sure they are contemptible, and deserve 
to have very little regard paid to them : but for the sake 
of those of the second class, who may be more numerous, 
and whose laudable principles atone for their mistakes, I 
shall take some pains to obviate the objection, and to show 
that a denial of the legislative authority of tlae British 
parliament over America is by no means inconsistent 
with that connection, which· ought to subsist between the 
mother countt:y Rnd her colonies, and which, at the first 
settlement of those colonies, it was intended to maintain 
between them ; but that, on the contrary, that connection 
would be entirely destroyed by the extension of the power 
of parliament over the American plantations. 

Let us examine what is meant by a dependence. on Great 



LEGISLATIVE AUTHORITY OF BIUTISB PARLIAMENT. 535 

Britain: for it hJ alwa.y11 of importance clearly to uefine 
the terms that we use. Blackstone, who, speaking of the 
colonies, tells us, that "they at·e uo patt of the mother 
country, but distinct (though dependent) dominions," 1 

explains dependence in this manner. " Dependence is 
very little el11e, but an obligation to coufonn to the will 
or law of that superior person or state, upon which the 
inferior depends. The original and true groupd of this 
superiority, in the case of Ireland, is what we usually 
call, though somewhat improperly, the right of con
quest; a right allowed by the law of nations, if not by 
that of nature j but which, in reason and civil policy, 
can mean nothing more, than that., in order to put an end 
to hostilities, a compact is either expl'essly or tacitly 
made between the conqueror and the conquered, that if 
they will acknowledge the victor for their master, he 
will treat them for tlJe future us subjects. and not as 
enemies.'' 2 

The original and true ground of the superiority of Great 
Britain Qver the American colonies is not shown in any 
book of the law, unless, as I ha~ already ohserveu, it be 
derived from the right of conquest. But I have proved, 
and I ltope satisfactorily, that this right is n.ltogether inap
plicable to the colonists. The original of the superiority 
of Great Britain over the colonies is, then, unaccounted 
for; nnd wheu we consider th~ ingenuity and pains which 
have lately been employed at home on thi11 subject, we 
may ju:4tly conclude, that the only reason why it is not 
accounted {or, is, that it cannot be accounted for. The 
superiority of Great Britain over the colonies ought, there
for-e, to be rejected ; a.nd the dependence of the colonie~ 
upon her, if it is to be constl'ued into " an obligation to 
confoTm to the will or lMv of the superior state." ougl1t, 
in tlli• sense, to be rejected also. 

1 1 Bl. Com. 107. I ld. 108. 
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My sentiments concerning this matter are not singular. 
They coincide with the declarations aud remonstrances of 
the colonies against the statutes imposing taxes on them. 
It was their unanimous opinion, that the parliament have 
no right to exact obedience to those statutes; and, con
sequently, that the colonies are under no obligation to 
obey them. The dependence of the colonies on Great 
Britain wll8 denied, in th~e instances; but a denial o£ it 
in" those instances is, in effect, a denial of it in all other 
instances. For, if dependence is an obligation to conform 
to the will or law of the superior st.'lte, any exceptions 
to that obligation must destroy the dependence. If, there
fore, by a dependence of the colonies on Great Britain, 
it is meant, that they are obliged to obey tlle laws of 
Gl'eat Britain, reason, 1\8 well as the unanimous voice of 
the Americans, teaches us to disown it. Such o. depend
ence Was never thought of by those who left Britain, in 
order to settle in America ; nor by their sovereignR, who 
gave them commissions for that purpose. Such an obli
gation has no correspondent right: for the commons ·of 
G1·eat Britain have no dominion over their equals and 
fellow-subject.s in America; they can confer no right to 
their delegates to bind those eqtlals and fellow-6ubjects 
by laws. 

There is another, and a much more reAAonable meaning, 
which may be intended by the dependence of the colonies 
on Great Britain. The pluase may be used to denote the 
obedience and loyalty, which the colonists owe to the /cinga 
of Great Britain. If it should be alleged, that this cannot 
be the meaning of the expression, because it is applied to 
the kingdom, and not to the kif\S', I give the same _answet· 
that my Lord Bacon gave to those who said tbat alle
giance t·elated to the kingdom and not to the king; because 
in the statutes tbet·e are these words-" bOl"n within the 
allegiance of England ''-and again-" born without the 
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allegiance of England., "There is no trope of speech mol'a 
familiar," says he. "than to use the place of addition for 
the perROn. So we say commonly, the line of York, or the 
line of Lancaster, for the lines of the duke of Yo1·k, or the 
duke of Lancaster. So we say the possessions of Somerset 
or Warwick, intending the possessioll8 of the dukes of 
Somerset, or earls of Warwick. And in the very same 
manner, the statute speaks, allegiance of England, for 
allegiance of the king of Engll\Ild.'' I 

Dependence on the mother country seems to have been 
understood in this sense, both by the first planters of tbe 
colonies, and also by the moat eminent lawyers, at that 
time, in England. 

Those who launched into the unknown deep, in quest 
of new countries and habitations, still considered them
selves as subjects of the English monarchs, and behaved 
suitably to that character; but it nowhere appears, that 
they still considered themselves as represented in an 
English parliament, or that they thought the authority of 
the English parliament extended over them. They took 
possession of the country in the king' a name : they treated, 
or made war with the Indians by his authmity: they held 
the lands under hi• grants, and paid him the rents reserved 
upon them : they established governments under the sanc
tion of his prerogative, or by virtue of Ma charters :- no 
application for those purposes was made to the parliament : 
no ratification of the charters or letters patent was solic
ited from that assembly, as is usual in England with 
regard to grants and franchises of much less importance. 

My Lord Bacon's sentiments on this subject ought to 
have grent weight with .us. His immense genius, his uni,. 
versallea.rning, his deep inaight into the laws and constitu
tion of England, are well known and much admired. Be
sides, he lived at that time when settling and improving 

14 Ld. Bac. 192, 100, Oue of the poetnatl of Scotland. 
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tl1e American pl!Wta.tions began seriously to be attended 
to, a.nd succe&~fully to be CIU'l'ied into e.xecution.l Plans 
for the government and regulation of the colonies were 
then forming : and it is only from the fi1"St general idea of 
these plans, that we can unfold, with p1·ecision and ac~ 
cu.racy, all the more minute and intricate parts, of which 
they now consist. "The settlement of colonies," say!; 
be, " must proceed from the option of those who will 
settle them, else it sounds like an exile : they must be 
raised by the leave, and not by the command of the lcinr;. 

· At their setting out, they must have their commission, 
or letters patent, from the king, that so they may acknowl
edge their dependencu upon tlte crown of England, and 
under his protection." In another place he says, "that 
they still mu1:1t be subjects of the realm." 2 '' In order to 
regulate all the inconveniences, which will insensibly 
grow upon them," he proposes, "that the king should erect 
a subordinate council in England, whose care and charge 
shall be, to advise, and put in execution, all things which 
shall be found fit for the good of those new plantations; 
who, upon all occasions, shall give an account of their 
proceedings: to the king or the council board, and from 

· them receive such directions, as may best agree with the 
government of that place." 8 It is evident, from these 
quotations, that my Lord Bacon had no conception that 
the parliament woultl or ought to interpose,' eitbel' in the 

1 During the reign of Queen Elizabeth, America waa cbiefiy valued on 
account of Ita mines. It was not till the reign of Jamee 1., that any vlg
oroaa attempta were made to clear and improve tbe soU. 

*The parliament have no subjects. My Lord Bacon gives, lo this ex
preeslon, an Instance of the trope of speech before mentioned. He aaya, 
the aubjecta of the t·ealm, when he meana the subjects of t.lae Iring of the 
realm . 

• 1 Ld. Bac. 725, 726. 
•It waa chletly during the conflllllon.s of the republic, when the ltlng 

was ln exile, and unable to assert his right.a, t.bt the hoUJe ot commona 
beg&n to Interfere ln colony matt.en. 
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settlement or tlie government of the colouies. The only 
1-elation, in which he says the colonists must still contiuue, 
is that of subjects : the only dependency, which they 
ought to acknowledge, is a dependency on the crown. 

This ·is a dependence, which they have acknowledged 
hitherto; which they acknowledge now; l\nd which, if it 
il4 reasonable to judge of the future by the past and the 
present, they will continue to acknowledge hereafter. It 
is not a dependence, like that contended for on parliament, 
slavish and unaccountable, or accounted for only by prin
ciples that are fl,l.se and inapplicable: it is a dependence 
founded upon the principles of reason, of l iberty and of 
law. Let us investigate its sources. 

The colonists ought to be dependeut on the king, be
cause they have hitherto enjoyed, and still continue to 
enjoy, his protection. Allegiance is the faith and obe
dience, which every subject owe11 to his prince. This 
obedience is founded on the protection derived from 
government: for protection and rulegiance are the J'ecip
rocal bonds, which connect the prince and his subjects.l 
Every subject, so soon as he is bom, is unde1· the royal 
protection, and is entitled to all the advantages arising 
f1·om it. He the1·efore owes obedience to that royal 
power, from which the protection, which he enjoys, is de
rived. But while he continues in infl\ncy and nonage, he 
cannot perfonn the dutiee~ which his allegiance requires. 
The performance of them must be respited till he atTive at 
the yeaTS of disct·etion and maturity. When he arrives at 
those years, he owes obedience, not only for the protection 
which he now unjnys, but also for that which from his 
birth, he haa enjoyed ; and to which his tende1· age hns 

l Between the aoveN>I~tD and aubje~t there Ia duplex et reclproemn 
llgamen; qulr.slcat aubdltue regl tenetur ad obedlentlam; Ita n-x subdlto 
tenetur ad protectlone.m : merlto lg:ltur llgeantla dlcltur a tlgando, quia 
contJnet In te duplex ligamen. 7 Rep. 5a. Calvtn'a case. 
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hi Lherto prevented him from making a suitable return. 
AllegiRuce now becomes a duty founded upon principles 
of gratitude, as well as on principles of interest: it be
comes a debt, which notlling but the loyalty of a whole 
life will d.ischarge.l AB neither climate, nor soil, nor time 
entitle a person to the benefits of a subject; so an al tel-a.
tion, of climate, of soil, or of time cannot release him from 
the duties of one. An Englishman, who removes to 
foreign countries, however distant from England, owes the 
t~ame allegiance to his king there which he owed him at 
h9me; and will owe it twenty years hence as much as he 
owes it now. Wherever he is, he is still liable to the pun
ishment annexed by law to crimes against his allegia.nce ; 
and still entitled to the advantages promised by law to the 
duties of it: it is not cancelled; and it is not forfeited. 
"Hence 1\ll children born in any part of the world, if they 
be of English parents continuing at that time as liege sub
jects to the king, 1md having done no act to forfeit the 
benefit of their allegiance, are ip11o facto naturalized: and 
if they have issue, and their des~ndants intermarry among 
themselves, such descendants are naturalized to all genera
tions." 2 

Thus we see, that the subjects of the king, though they 
reside in foreign countries, still owe the duties of allegiance, 
nnd n1·e still entitled to the advantages of it, They trans
mit to their posterity the privilege of naturalization, and 
nll the other privileges which are the consequences of it.a 

1 The king Is protect.or or all hi a aubjeet.s: in virtue of hla Wgb trust, 
he is rnore particularly t.o take care or those who are not able to take care 
of themselv~, consequently of Infants, who, by n>.ason of their nonage, 
are under lncapacitlea; frorn hence natural allegiance artaea, as a debt or 
gratitude, which can never be cancelled, though the subject owing It 
goes out of the ldngdom, or ewea.n allegiance to another pr!nCP. 2 P. 
Wms. 123, 124. 

t4 Ld. Bac. W2. Case of the postnatl of Scotland. 
':-fatnral·born subjects have a great variety of righte, which th11y ac:-
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Now we have explained the dependence of the Ameri
cans. They are the subjects of the king of Gt·eat Bl"it
ain. They owe him allegiance. They have a right to 
the benefits which arise from preserving that allegiance 
inviolate. They are liable to the puni.ghments which 
await those who break it. This is a dependence, which 
they have always boosted of. The principles of loyalty are 
deeply rooted in their hearts ; and there they will gro'v 
and bring forth fruit, while a drop of vital blood remains 
to nourish them. Their history is not stained with rebel· 
ltous and treasonable machinations: an inviolable attach· 
ment to their sovereign, and the warmest zeal for his 
glory, shine in every page. 

From thitJ dependence, abstracted from every other 
source, arises a strict connection between the inhabitants 
of Great Britain and those of America. They are fellow· 
subjects ; they are under allegiance to the same prince ; 
and this union of allegiance naturally produces a union of 
hearts. It is also productive of a union of measut·es 
through the whole Brit~h dominions. To the king is in
trusted the direction and management of the great rna-. 
chine of government. He therefore is fittest to adjust the 
different wheels, and to regulate their motions in such a 
manner as to cCH>pet-ate in the sam~ general designs. He 
makes war : be concludes peace : :He forms alliances : he 
regulates domestic hade by his prerogative, and directa 
foreign commerce by his treaties w\th those nations, with 
whom it is carried on. He names the officers of govern
ment; so that he can check every ja~ring movement in t he 
admioistration. He has a negative on the different legi~r 

quire by bel~g born In the king' a ligeance, and can ne,·er forfei t by anr 
distance, of place or time, but only by their owu misbehavior ; the• !'X

planation of which rifthtl ls the prlnclpal subject of the Ilk 'I\". 1 CL 
Com. 371. 
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latures throughout his dominions, so that he can prevent 
any t•epugnancy in their different laws. 

The connection and harmony between Great Britain 
and us, which it is her interest and ours mutually to cul
tivate, and on which her prosperity, as well as ours, -so ma
terially dependt!, will be better preserved by the operation 
of the legal prerogatives of the crown, than by the exer
tiot1 of an unlimited authority by parliament.! 

'Arter conslilering, with all the attention of which lam capable, tbe 
foregoing opinion-that all the different ruembel'!l of the Drltlsh empire 
•re distlpct et.atee, independent of each other, but connected togeUt':'r 
under the same eoverelgn In right of tho eo.me crowD-I disoover only 
one objection that can be offered against it.. Dut tWs objection will, by 
many, be deemed a fatal one. "now, It will be urged, can the trade of 
tbe Bl'ltlsb empire be carried on, without some power, exten<llilg over 
the whole, to regulate It? The leglelative authority of each part, accord
Ing to your doctrine, 111 confined within the local bounds of that part : 
how, then, can eo many Interfering Interests and claims, &ll must necessa
rily meet and contend ln the commerce of the whole, be decided and 
adjusted ? " 

Permit me to answer these questions by proposing some otber8 In my 
turn. Bow bM the trade of Europe-how has the t.mde of the whole 
globe, been carried on? Uave those widely extended plana been Conned 
by one superintending power? Uave they been carried into e:&~tlou 
by one superintending power? Hav~ they been formed-bave theybeen 
carried Into execution, with leas conformity to the rulet1 of j1111tfce and 
equality, than If thE'y had been under the direction of one t!Upertnund
lng pov.·er? 

It bas been the opinion of some politicians, of no inferior note. that all 
regulations of trade are useless ; that tbe greatest part of t11em are bu~ 
ful ; an<l that the $tream of commer'('e .never tlowa with so much beauty 
and advAntage, as when It Is not diverted .from Its natlU'AI channel.. 
Whether this opinion is well founded or not, let other8 determinE'~ Tbue 
much IIIAY certainly be Sl\ld, t.hat commerce is not so properly the obj«t 
of Jaws, as of treaties ADd compacts. In thl8 manner, It baa ~ al
ways directed among the sevenal nations of Europe. 

But If tl1e commerce of the British empire must be reRUiated by a sen· 
eral superintending power, capable of exerting Itt! Influence over every 
part of It, wby may not this power be Intrusted to tt\e king, as a part of 
the royal prerogatlve ? By rul\klng treatlee, which It le hie prerogative 
to make, he directs the trade of Great Brl!Ain with the other 11t.ates of 
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Europe: and bls treaties with those states have, when considered with 
rogard to his s~tbjllct!l, all tbll binding force of laws upon them. (1. Bl. 
Com. 252.) Where Is tl•e absunllty In $Upposing ltim vested with the 
same right to regn1ate Lbeeotttll!ef'IO:'ecof the distinct parts of hie dominions 
with one another, whll'h be has to regulate their commerce with foreign 
states? If the history or the British consr.ltutlon, relating to this sub· 
ject, be carefully traced, I appreheml we shall discover, that a prerogt.
th·e In the crown, to reg1tlate trade, Is perfectly consistent with the prin· 
<'!pies ot law. We lind mAny authorlliE'll that the king cannot la-y Impo
sition~ on tralfte ; anti thnt be• unnot restrain It altogeffu>r, nor <:online 
It to monopolists; but none of the authorities, that l have had an op
portunity of consulting. go any farther. I ndeed many of them eeem to 
imply a power In the l'rown to regulate trade, WbP.re that power Is exerted 
for the great end of all prerogative-the public good. 

If the. power of regulating trade be, as I am apt to believe It to bt>, 
vested, by the prlnclples of the constitution, ht the crown, thle good ef
fect will ftow from tb& doctrine : a perpetual distinction will be kept up 
between that power, and a power of laying Impositions on trade. Tltl'. 

prerogative w111 extend to the former : It can, under no pretence, extend 
to the latter : u It 18 given. eo it Is llmited, by the law. 
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SPEECH IN CONVENTION 
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lN JANUARY, 1i73.1 

WHENCE., sir, proceed~ n.ll the invidious and ill
grounded 'clamor agai~t the colonists of America? Why 
are they stigmatized, in Britain, ~ licentious and un
governable? Why i~; their virtuoUH opposition to tl10 
illegal attempts of their govemor~, represented under the 
false.'!~ colon~, and placed in the most ungracious point of 
,·iew? This opposition, when exhibited in i~ true light, 

[I TbP. progreea of the contest hetween the Englltb parliament and the 
colonies ehould be noted, In oriler tA> underst.awd the real force of thla 
speech. The fundamental propo~~ll.lutlll of Lhe Declaration of Independ-. 
ence are hP.re declared, u In the laat speech the fundamental principle!! 
of Rt)vernmeot &nd liberty were expree~ed In l&nguage quite similar to 
that used In the Declaration of Independence. The climax of the Dt'C
Jaration ia reached at the point when the king Is charged wllh combln· 
ing with others (parllament) to 81lbject us to a juri~letlon foreign to our 
•ronetltutlon, etc., andend11 with tht> declaration tbat he ha« abdicated 
government here, etc. In tlll& speech all of the~~e aetll are referred to. 

'flte unwlloiT'anted actll of parliament are tiUbjected tA> a proposed reao
lutlou and the fact of abdication alluded to at p. 006. The whole apeeelL 
<:Omparee fa'Vorably with any of t he maaterplece~ of English or Ameri
c!&D oratory in el~!ftance of diction, In warmth of expreaalon, power of 
reuoning, .or breadth of Information. 

And a eomparleon of the speech witll the Declaration of Iodependeuet• 
-will dlepel the Illusion cherished In 80me quarters that the 110urce of 
our Declaration can be traced to torelgn llhores. 

The brlgh('st side of Wilson'• nature 111 ll&ld to ha1'e been hill power of 
advoca~y, and this speech ought to be an everlutlng monument of his 

·1!loqueoce and power.] 
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and when viewed, with unjaundiced eyes, from a proper 
situation, and at a proper distance, stands confessed the 
lovely off:~pring of freedom. It breathes the spirit of its 
parent. Of this ethereal spi1it, the whole conduct, and 
particularly the late conduct, of the colonists l1as shown 
them eminently possessed. It has animated and reg
ulated every part of their proceedings. It hl\8 been 
recognized to be genuine, by all those Rymptoms and 
effects, by which it has been distinguished in other ageK 
and other countries. It has been calm and regular : it 
has not acted without occasion: it has not acted dispro
portionably to the occasion. As the attempts, open or 
secret, to undermine or to destroy it, have bee11 repeated 
or enforced ; in a just degree, ita vigilance and ita vigor· 
have been exerted to defeat or to disappoint them. As 
it& exertions have been sufficient for those purposes 
hitherto, let us hence draw a joyful prognostic, that they 
will continue sufficient for those purposes hereafter. It 
is not yet exhausted ; it will still operate inesistibly 
whenever a necessary occasion shall call forth it& 
11trengtb. 

Permit me, sir, by appealing, in a few instances, to 
the spirit and conduct of the colonists, to evince, that 
what I have said of them is just. Did they disclose any 
uneasiness at the proceedings and claims of the British 
parliament, before those claims and proceedings afforded 
a reasonable cause for it? Did tl1ey even disclose any un
eMiness, when a reasonable cause for it was first given? 
Our rights were invaded by their regulations of our in
ternal policy. We submitted to them: we were unwill
ing to oppose them. The spirit of liberty was slow to 
act. When those invasions were renewed; when the 
efficacy and malignancy of them were attempted to be, 
redoubled by the stamp act; when chains were fonned 
for us ; e.nd preparations were made for rivetting them 



SPEECH AT CONVENTION IN P.E.NNSYLVANlA. 5,49 

on our limbs- what measures did we pursue ? The spirit 
of liberty found it necessary now to act: but she acted 
with the calmness aud deceut dignity suited to her 
charaotet·. Were we rash or seditious? Did we discover 
want of loyalty to otu· sovereign ? Did we betray want 
of affection to OUl' brethren iu Britain? Let our dutiful 
and reverential petitions to the throne-let our respectful~ 
though firm, remolllitrauces to the parliament-let our 
warm and affectionate addt·esses to our brethren, and ( wtt 
will still call them) ou1· friends in Great Britain_.:_ let all 
those, trausmitted irom every p~rt of the continent, telitify 
the truth. By their testimony let onr conduct be tried. 

As ow· proceedings during the existence a.ud operation 
of the stamp act prove fully and incontestably the paiuful 
sensations that tortured ow· breasts from the prospect of 
disunion with Britain; the peals of joy, which burst 
forth universally, upon the repeal of that odious statute, 
loudly proclaim the heartfelt delight produced in us by 
a reconciliation with her. Unsuspicious, because unde
signing, we buried our complaints, and the cam;es of 
them, in oblivion, and returned, with eagerness,, to our 
former unreserved confidence. Our connection with our 
parent country, and the reciprocal blessings resulting 
from it to her and to us, were the favorite and pleasing 
topics of our public discourses and our p1ivate conversa
tions. Lulled into delightful security, we dreamt of 
nothing but increasing fondness and friendship, cemented 
and strengthened by a kind and perpetual communication 
of good offices. Soon, however, too soon, were we awak
ened from the soothing dreamB ! Our enemies renewed 
their designs against us, not with less malice, but with 
more art. Under the plausible pretence of regulating our 
trade, and, at the same time, of making provision for the 
administration of justice, and the support of government, 
in some of the colonies, they pursued their scheme of 
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depriving us of our property without our consent. Aa 
the attempts to distress us, and to degrade us to a l'l\nk 
inferior to that of freemen, appeared now to be reduced 
into a regular system, it became proper, on our part, t.o 
form a regular system for counteracting them. We ceased 
to import goods from Great Britain. Was this measure 
dictated by selfishness or by licentiousness? Did it not 
injure ourselves, while it injured thf! British merchants 
and m~nufacturers? Was it inconsistent with the peace
ful demeanor of subjecta to abstain from making pur
chases, when our freedom and our safety rendered it 
necessary for us to abstain from them? A regard for our 
freedom and our safety was our only motive; for no 
sooner bad the parliament, by repealing part of the rev
enue laws, inspired us with the flattering hopes that they 
had departed it'Om their intentions of oppressing and of 
taxing us, than we forsook our plan for defeating those 
intentions, and began to import as formerly. Far from 
being peevish or captious, we took no public notice even 
of their declaratory law of dominion over us : om· candor 
led us to consider it as a decent expedieut of ret•·eRting 
from the actual exercise of that dominion. · 

But, alas I the root of bitterness still remained. The 
duty on tea. was reserved to furnish occasion to the minils
try for a new effort to enslave and to ruin us; and the 
East India Company were chosen, and consented, to l~ 

the detested instruments of ministerial despotism and 
cruelty. A cargo of their tea arrived at Boston. .By a 
low artifice of the governor, ·and by the wicked activity 
of the tools of government, it was rendered impossible to 
stol'e it up, or to send it back; as was done at other places. 
A number of persons unknown destroyed it. . 

Let us here make a concession to our enemies : let us 
Kuppose that the transaction deserves all the dark and 
hideous colors, in which they have painted it : let us even 
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suppose-for our cause admits oi an ex.cesa of candor
that all their exaggerated accounts of it were confined 
t~trictly to the truth: what will follow? Will it follow, 
that every British colony in Americn, or even the colony 
of Ma.ssachusetta Bay, or even the town of Boston in that 
colony, me1its the imputation of beiug factious and sedi
tious? Let the frequent mobs and riots that have hap
pened in Great Britain upon much more trivial O<'casiom; 
shame our calumniato1'8 into silence. Will it follow, be
caose the rules of order and regular goverumeut we1-e, in 
that instance, violated by the offendet'S, that, for this rea
aon, the principles of the constitution, and the maxims of 
justice, must be violated by their puni8hment? Will it 
follow, because those who were guilty could not be know1J, 
that, therefore, those who were known not to be guilty 
must suiler? Will it follow, tliat even the guilty l!houlcl 
be condemned without being beard ?-That they should 
be condemned upon partial testimony, upon the represent
ations of their avowed and embittered enemies ? Why 
were they not tried in con~ of justice known to tbei~: 
constitution, and by jurie~; of their neighorbood '? Their 
courta and tbeil' juriet~ were not, iu the case of Captain 
Preston, tl1utSported beyond the bounds of justice by their 
resentment: why, then, ~Should it be presumed, that, in 
the case of those offendm~. they would be prevented ft·om 
doing justice by their affection? But tite colonists, it 
·seems, must be atript oi their judicial, as weUn.s of thtit· 
legislative powers. They must be bound by a legi!Slnt.urt!, 
they must be tried by a jurisdiction, not their own. Their 
co,nstitutions must be changed: theil' liberties ruuMt oo 
abridged: and those, who shall be most infamously active 
in changing their constitutions and abridging their liber
ties, must, by an express provision, be exempted from 
punishment. 

I do not exaggerate the matter, sir, when I extend these 

•• 

-
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obt>ervations to all the colonist.ti. The parliament meant 
to extend the effecbi of their proceedings to all the colo
nists. The plan, on which their proceedings are form~ 
extends to them all. From an incident, of no very uncom
mon or atrocious nature, which happened in one colony, 
in one town in that colony, and in which only a few of the 
inhabitanta of that town took a part, an occasion bas been 
taken by those, who probably intended it, and who cer
tainly prepared the way for it, to impose upon that colony, 
and to lay a foundation and a precedent for imposing upon 
all the rest, a system of statutes, arbitrl\ry, unconstitutional, 
oppressive, in every view and in every degree subversive 
<lf the rights, and inconsistent with even the name of free
men. 

Were the coloulsts so blitHla.s not to discern the conse
quences of these rue3Sures? Were they so supinely inac
t ive as to take no steps for guarding against them? They 
we1·e not. They ought uot to have been so. We saw a 
breach made in those baniers, whicl1 our ancestors, British 
and American, mtl1 SO much CRre, with 80 much danger, 
with so much treasure, au<l with so roucl1 blood, bad 
erected, cemented, and established for the security of their 
liberties and-with filial piety let us mention it-of ou.rs: 
we saw the attack actually begun upon one part: ought 
we to luwe folded our hancl.s in indolence, to have lulled 
our eyes iu slumbers, till the at.tack wM carried on, so as 
to become irresistible, in every part? Sir, I pl'esume to 
think not. We were roused ; we were alnrmed, a.s we bad 
reason to be. But still our measm·es have been such as 
the spirit of liberty and of loyRlty directed; not such .as 
a spirit of sedition or of disaffection would pm'Sue. Our 
counsels have been conducted without rashness Rnd fao
tion: our resolutions have been tnken without frE'U7.f or 
fury. 

That the sentiments of every individual concerning t.hat 
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important object, his liberty, might be known and regarded, 
meetings have been held, and deliberations carried on in 
-every particular district. That the sentimenta of all those 
individuals might gradually and regularly be collected into 
a single point, and the conduct of each inspired and di
rected by the result of the whole united, county com
mittee.<>-provincial conventions-a continental congress 
have been appointed, have met aRd resolved. By this 
means, a chain-more inestimable, and, while the necessity 
for it continues, we hope, more indissoluble than one of 
gold-a chain of freedom has been fonned, of which every 
individual in these colonies, who is willing oo preserve the 
greatest of human blessings, his libetty, has the pleasure 
~£ beholding himself a link. 

Are these measures, sir, the brats of disloyalty, of dis
affection ? There are miscreants among us-wasps that 
~uck poison from the most salubrious flowers-who tell us 
they are. They tell us that all those 88Semblies are unlaw
ful, and unauthorized by our constitutions ; and that all 
their deliberations and resolutions are so many trall8gres
sions of the duty of subjects. The utmost malice brood
ing over the utmost baseness, and nothing but such a hated 
commixture, mw;t ha\'e hatched this calumny. Do not 
those men know-would they have others not to know
that it was impossible for the inhabitants of the same prov
ince, and for the legislatm-es of the different provinces, 
to communicate theit· sentiments to one another in the 
modes appointeu for Rnch purposes, by their different con
stitutions? Do not they know-would they have others 
not to kuo"·-that nll this was rendered impossible by 
those very pel'lious, who now, or whose miniollil now, urge 
this objection against us? Do not they know-would 
they have others not to know-that the different 888etn

blies, who could be dissolved by the governors, were, in 
·OObsequence of ministerial mandates, dissolved by them, 
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whenever they attempted to turn their attention to the 
greatest objects, which, as guardiall8 of the liberty of their· 
constituents, could be presented to their view? The arch· 
enemy of the human race torments them only for those· 
actions, to which he ha.s tempted, but to which he has uvt 
necessarily obliged them. Those men refine even upon 
infernal malice: t.hey accuse, they thre~ten us (superlath·e· 
impudence !) for taking those very steps, which we were· 
laid under the disagreeable necessity of taking by them
selves, OJ' by those iu whose hateful service they aJ•e en
listed. But let them know, that our counsels, our delibel'l\
tions, our resolutions, if not authorized by the forms, because 
that was rendered impossible by our enemies, are neverthe
less authorized by that which weighs much more in the 
scale of reason-by the spirit of our constitutions. Wn.s 
the convention of the barons at Runnymeade, whe1•e the 
tyranny of John was checked, and magna charta was signed. 
1\Uthorized by tl1e forms of the constitution? W a.~ the 
convention parliament, that recalled Charles the Seeond, 
and restored the monarchy, authorized by the forms of the 
constitution ? Was the convention of lords &l)d commons, 
that placed King William on the throne, and secured the 
monarchy and liberty likewise, authorized by the forms of 
the constitution? I cannot conceal my emotions of plea..'>
me, when 1 observe, that the objections of ou1· adversaries 
cannot be urged against U~>, but in common with th~& 
venerable aasemblies, whose proceedings fonned such an 
accession to British liberty aud British renown. 

The Tesolutions entered into, and the recommenda
tions given, by the continental congress, })ave stamped~ 

in the plainest characters, the genuine 1\nd enlightened 
spirit of liberty upon the conduct observed, and the meas
ures putsued, in consequence of them. As the invasions 
of our rights have become more and more fonnidabley 
our opposition to them has increased in firmness and 

, 
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...-igor, in a just, and in no more than a. just, pl"'portion. 
We -will not import gooda from Great Bri lain· or Ireland ;. 
in a little time we will suspend our exportations to them: 
and, if the same illiberal and destructive system of policy 
be still carried on against us, in a little time more we will 
not consume their manufactures. In that colony where 
the attacks have been most open, immediate, and direct, 
some farther steps have been taken, and those steps have 
met with the deserved approbation of the other prov
inces. 

Is this scheme of conduct allied to rebellion ? Can 
any symptoms of disloyalty to his majesty, of disinclina
tion to his illustrious family, or of disregard to his author
ity be traced in it? Those, wl10 would blend, aud whos~ 
crimes have made it necessary for them to blend, the tyt'l\n~ 
nic acta of administration with the lawful measures of 
government, and to veil enry flagitious procedure of the 
ministry under the venerable mantle of majesty, preteml 
to discover, and employ their emissaries to publish the 

· pretended discovery of such symptoms. We are not, how
ever, to be imposed upon by such shallow artifices. We 
know, that we have not violated the laws or the constitu
'tion ; and that, therefore, we are safe. as long as the laws 
retain their force and the constitution ita vigor; and tl1at, 
whatever our demeanor be, we cannot be safe much longer. 
But another object demands our attention. 

We behold-siT, with the deepest anguish we behold 
-that our opposition bn,! not been 88 effectual 88 it ha.s 
been constitutional. The beaxts of our oppressors have 
not relented: our complaints have not been he&'ti: out· 
grievances have not been redressed: our rights are still 
invaded: and have we no cause to dread, that the invasiolll:J 
of them will be enforced in a manner, against which all 
:reason and argument. and all opposition of every peaceful 
kind, will be T&in? Our opposition bas hitherto increased 
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with our opP,ression : shall it, in the most desperate of all 
contingencies, observe the same proportion ? 

Let us pf\use, sir, before we give an amwer to this ques-
tion: the fate of us ; the fate of milliom now alive ; tl1e 
fate of millions yet unborn depends upon theanswer. Let 
it ·be the result of calmness and of intrepidity : let it be 
dictated by the principles of loyalty, and the principles of 
liberty. Let it be such, as never, in the worst events, to 
give us reason to reproach oul'Sel ves, or others reason to 
reproach us for having done too much or too little. 

Perhaps the following resolution may be found not 
altogether unbefitting our pTeSent situation. With the 
greatest deference 1 submit it to the mature comideration 
of this assembly. . 

"That the act of the British parliament for altering the 
charter and constitution of the colony of M888achusetta 
Bay, and those 'for the impartial administration of jus-
tice' in that colony, for shutting the port of Boston, and 
for quartering soldiers on the inhabitants of .the colonies, 
are unconstitutional and void ; and can confer no author
ity upon those who act under color of them. That the 
crown cannot, by its prerogative, alter the charter or con
stitution of that colony: that all attempts to alter the said 
chl\rter or constitution, unless by the authority of the legis
lature of that colony, are manifest violations of the rights 
of that colony, and illegal: that all force employed to 
carry such unjust and illegal attempts into execution is 
force without authority: thA.t it is the right of British 
subjects to resist such force: that this right is founded 
both upon the lettel' and the spirit of the British constitu
tion." 

To prove, at this time, that those acts are unconstitu
tional aud void is, I apprehend, altogether unnecessary. 
The doctrine has been proved fully, on other occasioM, 

· and baa received the concurring 88Sent of British Amer-
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ica. It rests upon vlaiu nntl indt1bitable truth~. We do 
not send members to the British parliament: we have pa.r-
liaments (it is immatel'ial what name they go by) o£ our 
own. 

That a void act can confe1· uo authority upon tl10se, 
who proceed under color of it, id a self-evident proposi
tion. 

Before I proceed to the other clauses, I think it W!eful 
to recur to some of the fundamental maxims of the Britil;h 
constitution ; upon which, a.~ upon a l'Ock, our wise auces
tol'S erected that stable fabric, against which the gates of 
hell have not hitherto prevailed. Those maxims I shall 
apply fairly, and, I flatter myself, satisfactorily to eviuce 
every particular contained in the resolution. 

The government o£ Britain, sir, was never an arbitra1·y 
government : our anceslol'l! were never inconsiderate 
.enough to trW!t those J•ighb.!, which God and nature hnd 
given them, unreservedly into the hn.nds of their princes. 
However difficult it may be, in otl1er states, to prove au 
original contract subsistiug in any otl1er llliUmer, and 1m 

any other conditions, Uum are naturally nud necessal'ily 
implied in the very idea of the first institution of a state; 
it is the easiest thing imaginable, since the revolution of 
1688, t.o prove it in our coustitution, and to ascertain some 
Q{ the material articles, of whicl1 it consit;ts. It ha.s ooeu 
often appealed to: it has been often broken, at least on 
one part: it has been often renewed: jt has been often 
eonfim1ed: it still subsists in its full force: "it binds the 
king a8 much as the meanest .subject." 1 The measures 
of his power, and the limits, beyond which he caunot ex
tend it, are circumscribed and regulated by the same au
thority, and with the &.'\~e precision, as the measures of 
the subject's obedience, and the limits, beyond which he 
is under no obligation to practise it, are fixed and ascer-

1 Bol. Pat. King. 122. 
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tained. Liberty is, by the constitution, of equal stability, 
of equal antiquity, and of equal authority with preroga
tive. The duties of the king and those of the subject are· 
plainly reciprocal: they can be violated on neither side, 
unless they be perfor·meu on the other.' The law is the 
common standau.l, by which the exce&;es of pt-el'Ogative a.s 
well as the excesses of libert,y are to be l'egulated and*. 
formed. 

Of this great compact between the king and his people. 
one essential al'ticle to be performed on his part is-that .. 
in those cases where provision is expressly made and lim
itations set by the laws, his government shall be con
ducted according to those provisions, and toes trained accord
ing to those limitations-that, in those cases, which are not
expressly provided for by the laws, it ~>hall be conducted 
by the best rules of discretion, agreeably to the general 
11pirit of the laws, and subserviently to their ultimate end
the interest and happiness of his subjects-that, in no 
case, it shall be conducted contrary to the express, or to 
the implied principles of the constitution. 

These general maxims, which we may justly consider 
as fundamentals of our government, will, by a plain and 
obvious application of them to the parts of the resolution 
remaining to be proyed, dellJ0118trate them to be strictly 
agreeable to the lawR and constitution. 

We can be at no lo~~. in 1·esol ving, that the king can
not, by his prerogative, niter the charter or constitutitm of 
the colony of Massachusetts Day. Upon what }ll'inciplt! 
could such an exertion of prel'ogative be justified? Ou 
the acts of parliament? T hey are already pmved to be 
void. On the discl'etionary power which the king has of 
acting where. the laws are silent? That power must be 

I Bol. Tracts, 29-'3. Tbe compact bet\'l'f!<Pn the king and people la mut
ual, 1\nd the parties are mutuallt llounu, .11 Par}. Deb. 456. (IA_ 
Cbesterfield.) 
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~ubservient to the inte1-est and happiness of those, concern
ing whom it opet"a.tes. But I go fMtber. Instead of be
ing supported by law, or the principles of prerogative, 
such an alteration i~ totally and absolutely repugnant 
to both. It is contrary to express law. The charter and 
constitution we speak of are confinned by the only legis
~ative power capable of confirming them: and no other 
power, but that which can ratify, can destroy. If it is con
trary to express law, the consequence is necessary, that it 
is contrary to the principles of prerogative : for preroga-
tive can operate only when the law is silent. 

In no view C!\n this alteration be justified, or so much as 
excused. It c!\nnot be justified or excused by the acts of 
parliament ; because the authority of parliament does not 
extend to it: it cannot be justified m· excused by the oper-
1ltion of prerogative; because this is none of the cases, in 
which prerogative can operate: it cannot be justified or 
~xcused by the legislative authority of the colony ; because 
that authority never bas been, and, I presume, never will 
be given for any such purpose. 

If I have proceeded hitherto, as 1 am persuaded I have, 
upon safe and sure ground, 1 can, with great confidence, 
advance a step farther, and say, that all attempts to alter 
the charter or constitution ot that colony, unless by the 
authority of its own legislature, are violations of its rights, 
and illegal. 

If those attemp~ are illegal, must not all force, employecl 
to carl'y them into execution, be force employed again8t 
law, and without authm·ity ? The conclU&ion is unavoid
able. 

Rave not British subjects, then, a right to resist such 
force-force acting without authority- force employed 
contrary to law-force employed to destroy the very exist
ence of law and of liberty? They have, sir, and this right 
is secured to them both by the letter and the spirit of the 
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British constitution, by which the measures and the con
ditions of their obedience are appointed. The B1-itish lib
erties, sir, and the means and the right of defending them, 
are not the grants of princes; and of what our princes. 
never gran~d they surely can never deprive us. 

I beg leave, here, to mention and to obviate some plaus
ible but ill-founded objections, that have been, and will be, 
held forth by our adversaries, against the principles of the 
resolution now before us. It will be observed, that tho!;e 
employed for bringing about tl1e pl'Oposed alteration in the 
charter and constitution of the colony of Massachusetts 
:Bay act by virtue of a commission for that purpose frOm 
his majesty : that all resistance of forces commissioned by 
his majesty, is t•esistance of his majesty's authority and gov
ernment, contrary to the duty of allegiance, and treason
able. These objections will be displayed in their most 
specious colors : every artifice of cl1icanery and sophistry 
will be put in practice to establish them: law authorities,. 
perhaps, will be quoted and tortured to p1·ove them. Those 
principles of our constitution, which were designed to pre
Herve a.nd to secure the liberty of the people, and, for the 
sake of that, the tranquillity of government, will be per
verted on this, as they have been on many other occa
sions, from their true intention ; &nd will be made use of 
fo.r the contrary purpose of endangering the l:Ltter, and 
destroying the former. The names of the moet exalted 
virtues, on one hand, and of the most atrocious crimes, on 
the other, will be employed in direct contradic~ion to the 
nature of those virtues, and of those crimes: and, in this 
manner, those who cannot look beyond names, will be de
ceived; and those, whose aim it is to deceive by names, will 
have an opportunity of accomplishing it. But, sir, this dis
guise will not impose upon us. We will look to things 
as well as to names: and, by doing so, we shall be fully 
satisfied, that all t.hoee objections rest upon mere verbal 
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sophistry, and have not even the remotest alliance willa 
the pl'inciples of reaaon or of law. 

In the first place, then, I say, that the persons who al
lege, that those, employed to alter the charter and consti
tution of Massachusetts Bay, act by virtue of a commission 
from~ majesty for that purpose, speak improperly, and 
contrary to the truth of the case. I say, they act by virtue 
of no such COl).lmil!Sion: I say, it is impossible they can act 
by virtue of such a commission . What is called a com
mission either contains particular directions for the pw·
pose mentioned; or it contains no such particular direc
tions. In neither case can those, who act for that purpose, 
act by virtue of a commission. In one case, what is called 
a commission is void ; it has no legal existence ; it can 
communicate no autl10rity. In the other caae, it extends 
not to the purpose mentioned. The latter point is too 
plain to be insisted on-1 prove the former. 

"Id rex potest," says the law, •• quod de jure potest." 1 

The King's power is a power according to law. His com
mands, if the authority of Lord Chief Justice Hale 1 may 
be depended upon, are under the directive power of the 
law; and consequently invalid, if unlawful. Commissions, 
says my Lord Coke,8 are legal; and are like the king's 
writs; and none are lawful, but such as are allowed by the 
common law, or warranted by some act of parliament. 

Let us examine any commission expressly directing 
those to whom it is given, to use military force for carry
ing into execution the alterations proposed to be made in 
the charter and constitution of Maasachusetts Bay, by the 
foregoing maxims and authorities; and what we have said 
concerning it will appear obvious and conclusive. It is 

1 9 Rep. 128. 
tt Hale P. C. '-'!, 44. Vlde on tbls head, 4 Bac. 149. 9 Pari. Bin-. 

le8, 170, 179, 180. Vent. 68, 168. 8 Ina. 287, li88, 240. 
•aiDa. too. 
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not warranted by any act of parliament; because, as has 
been mentioned on this, and has been proved on other 
opcasions, any such act is void. It is not wananted, and 
1 believe it will not be pretended that it is warranted, by 
Lhe common law. It is uot1 warranted by the royal prerog
ative ; becawre, as bas already been fully shown, it is dia
mett'ically opposite to the principles and the ends of prerog
ative. Upon what foundation, then, can it lean and be 
supported? Upon uoue. Like an _enchanted castle, it 
ma.y terrify those, wh08e eyes are affected by the magic 
influence of the sot'Cet·ei'IJ, despotism and slavery: but tK> 

!!OOD as the charm is dU!solved, and the genuine rays of 
liberty and of the constitution dart in upon us, the formid
able appearance -vanishes, and we discover that it wM 
the ba.sele:~S fabric of a vision, that never had any real· ex
istence. 

I have dwelt the longer upon this part of the objections 
urged against us by our adve1'8aries ; because this part is 
the foundation of all the othe1'8. We have ·now removed 
it; and they must fall of course. For if the force, acting 
for the purposes we have mentioned, does not act, and 
ca.unot act, by virtue of any commission from his majesty, 
the conse<tuence is undeniable, that it acts without bis 
majesty'!! authority ; that the 1·esistance of it is no resist
auce of his majesty's authority; no1· incompatible with 
the duties of 1ulegiance. 

And now, sir, let me appeal to the impartial tribunal of 
re~on and truth-let me appeal to every unprejudiced 
and judicious observer of the laws of Britain, and of the 
coustitution of the British government-let me appeal, I 
:-;ay, whether the principles on which I argue, or the prin
ciples on which alone my arguments can be opposed, are. 
thoee which ought to be adhered to and acted upon
which of them are most consonant to our laws and liber
ties-which of them ha.Ye the strongest, and are likely to 



SPEECH AT CONVENTION IN PENNSYLVANIA.. 563 

have the most effectual, tendency to establish and 'secure 
the royal power and dignity. 

Are we deficient in loyalty to his majesty? Let our 
conduct convict, for it will fully convict, the insinuation, 
that we are, of falsehood. Our loyalty has always ap
peared in the true form of loyalty-in obeying our sover
eign according to law; 1 let those, who would require it in 
Rny other form, know, that we call the persons who ex.r 
cute his commands, when contrary to law, disloyal and 
traitors. Are we enemies to the power of the crown ? 
No, sir ; we are ita beat friends : this friendship prompts 
us to wish, that tl1e power of the crown may be firmly es
tablished on the most solid bt\sis ; but we know, that the 
constitution alone will perpetuate the former, and ~curely 
uphold the latter. Are ow· principles irreverent to maj
E'.sty? They are quite the 1-everse: we ascribe to it per· 
fection, almost divine. We say, that the king can do no 
wrong: we say, that to do wrong is the properLy, not of 
power, but of weakness. We feeL oppression; and will 
oppose it; but we know-for our constitution tells us
that oppression can never spring from the throne. W e 
must, therefore, search elsewhere for its source : our infal
lible guide will direct us to it. Our constitution tells us, 
that all oppression springs from the ministers of the 
throne. The attributes of perfection, R.Scrihed to t.he king, 
are, neither by the constitution, nor in fact, communicable 
to his ministers. They may do WI'Ong: they have often 
done wrong: they have been often punished for doing 
wrong. 

Here we may discern the true cause of all the impudent 
clamor and unsupported accusations of the ministers and 

1 Rebellion being an op~ltlon, not to penona, but authority, whleh Is 
founded only in tbe conatltutlon and lr•wa of the govornment, those, wh~ 
ever they be, who by foree break thr<>ugh, and by force justtfy the nola
tlon of them, are truly and properly rebels. Pu1fen.d. '720, '721, notes. 

86 
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of their minioDS; that have been raised and made 'againat 
the conduct of the Americans. Those ministers and min
iona are sensible, that the opposition is directed, not 
against his majesty, but against them : because they have 
abused his majesty's confidence, brought discredit upon 
his government, and derogated from his justice. They 
see the public vengeance collected in dMk clouds around 
them : their cont~ciences tell them, that it should be 
hw·led, like a thunderbolt, at their guilty beads. Ap
.palled with guilt and fear, they skulk behind the throne. 
Is it disrespectful to drag them into pu.blic view, and 
make a distinction between them and his majesty, under 
whose venerable name they daringly attempt to shelter their 
crimett? Nothing can more effectually contribute toes.. 
tablish his majesty on the throne, and to secure to him the 
affections of his people, than this distinction. By it we 
are taught to consider all the bl888ings of government as 
flowing from the throne ; and to COil8ider every inatance 
of oppression as proceeding, which in truth is oftenest the 
case, ft-om the ministers. 

1!, now, it is true, that all force employed for the ptll'
poses so often mentioned, is force unwarranted by any act 
of .parliament; ull8upported by any principle of the com
mon law; unauthorized by any commission f1'0m the 
crown- that, ill8tead of being employed for the support of 
the constitution and his majesty's .government, it must 
be employed for the support of oppression and ministerial 
tyranny- if all this is tru&-and I flatter myself it appears 
to be tru~an any one. hesitate to se.y, that to resist such 
force is lawful : Rnd that both the letter and the spirit of 
the British cotl8titution justify such resistance? 

Resistance, both by the letter and the apirit of the 
British constitution, may be carried farther, when neces
sity requires it, than I have carried it. Many examples 
in the English history might be adduced, and many 
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..tftorlties of the greatest weight might be brought, to 
show, that when the king, forgetting his cha.racter and his 
dignity, has stepped forth, and openly avowed and taken 
a part in such iniquitous conduct as bas been described; 
in such cases, indeed, the distinction 1\bove mentioned, 
wisely made by the constitution for the security of the 
crown, could not be applied ; beca.use the crown bad un
constitutionally rendered the application of it impossible. 
What baa been the consequence? The distinction be
tween him and his ministers baa bt!en loet: but they have 
not been raised to hia situation : he baa sunk to theirs. 



NOTE A.t 

WHO ARE THE PEOPLE? 

"Men ltnJisine that their reaaon govem.a words, whiLst In !Act words l"&4cl 
on the undetst&ltdiog, and thl11 hall rendered pbiloeophy and the ealenoeA 
eophlllttoal and Inactive. Be.n011 the great Md 110lemn dl.llputee of loomed 
men often ter'll1loate about wo~ and names 1n regat'd to whlGh It would 
be better to prooeed more &dvlsedl:t In tbo ftrst lnstanoot', and to bring eueb. 
c1l11putea to a regular llleue by deflnltion."-BAooll, NortUm. Qrva~tum. 

In an addrees read belore the Congress on Jurisprudence and Law 
Reform of the World's CongreM AuxUlary, writW\ by David Dudley 
Field (published in 2.5 CBlCAOO LEGAL NEWS, 488), he asserts that at 
the time of the Declaration of Independence, '' The People " meant 
the adult white males. He statee that our forefathers began by 
ueerti~g the 110vereignty of the people. 
It is, he says, under the Influence of theee great principles that our 

political aociety, State and National, has been built. 
That such an assertion could pua \Ulchalle~ed, i8 BUffi.cient evi

dence that it was not generaUy understood to be incorrect. It may 
be that the assertion is baaed upon a prop<:~t~ition enunciaW by Judge 
Cooley In the 6th edition, his work upon Constitutiolial Limitations, 
p. 40 (it did not appear in the earlier edition), that " as a pmctical 
fact, the sovereignty is vested in th088 persons who are permitted by 
the Constitution of the State to exerclse tbe elective tranchiae." 

While thi11 expression doee not go to the aa.me extent as that of 
Mr. Field, it is open to criticism. "Permitted to exercise" materi
ally modit\es the expreaalon of <~ tlelttd," but the atatement is verbaDJ' 
inaccurate. 

The caae cited by Judge Cooley does not warrant 110 strong a 
statement as that sutfrage is t1e11Ud. Vuted i8 the language 
of right ; entnuted i8 the language ot delegation. In that caae 
the court hold& that the voterB are only entrusted with a delegated 
power. In matters of this kind word& are things. It is im-

1 Tbla note was origlually publlabed ln the Chi~ Legal NeW'S, Nov. 4, 
18{13, and Ia but •llihll1 chan,aed. 
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portant that the germs of error be not allow~ to l\IU at roots of the 
Coll!ltitution. It one overlooks the fundamental principle of the 
Constitution he may learn many rules of constitutional law, but he 
will never understand the theory and Bcienoe of republican inetitu· 
tione. The meTe etatement of Mr. Field's proposition leads one to 
inquire whether such a government is republican and free, or des. 
potic. It baa been a.eeerted that the teet ae to whether a government 
wae free or despotic, is not how the laws are adminis~red. but what 
powers might legally be exercised by those in whose hAnds the reina 
of governm~nt are placed. This is not to be determined by the num
ber who exercise power, for if a large cl81i8 of citizens are, a.ccord· 
ing to the form and theory of the Constitution of a nation, legally 
vested with complete power over another large claes of citizene, what 
elementof despotism is lacking? If such is true of our government, 
wherein, eo far as universal equality before the law, has it any ad· 
vantage over that of the mother country? 

At the time of the Declaration of lndependenoe, every man, woman 
and child owed allegianoe to the king of England, i . e., they were 
his subjects, and had a right to expect from him in return protection 
against violence and wrong; but in a constitutional senee, according 
to Btac:kstone, there we.re no people. The Parliament was the body 
politic. When allegiance was renounced, what was obtained instead? 
The privilege merely or being governed by an unknown number poe
lle&l!ing uncontrolled power, and from whose action there is no 
appeal? '' That \vorat of tyrants an usurping crowd?" Intelligence 
has not yet been required as a qualification of memberahip in the 
~~aered order of electors. 

Ia any such theory home out by the eituation, aseertions, opinions 
or acta of OUJ' ancestors who obtained our independence and estab
lished our constitution? Most aesured.ly, snob was not.either the 
theory or political tact, and fortunately, there ia no lack of contem· 
pore.neoue evidence upon the subject. Our political and judicial 
history fumlshes abundant and conclueive authority upon the 
quetJtion. 

The ancient land-inarb of our forefathers, though somewhat 
obecured by the (falling and one might say, decaying) leava of com· 
mt>nt.ators, still exist and are eMily discoverable. 

In the Constitution of New York, adopted in 1777, is this clause: 
"This convention therefore, in the name of and by the authority of 
the good people of this State, doth ordaiD, determme and declare, 
that no authority shall, on any pTetenoe whatever, be exercised over 
the people or members of this State but such as shall be derived from 
and granted by them. The words are "over the people" (collect
ively) or " members" (individually). Mr. Field should havo shown 
that the free blacks and females were not members of the State. 
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In the preamble.' to the OODititutton of Maaeachusetta is tonnd thla 
declaration : " The body politic is formed by voluntary 88!!0Ciation 
of individuals. It ia a 11001al compact by which tbe whole people 
covenants with each citizen, and each citizen with the people; that 
all shall be governed by certain lam for the common good," and the 
preamble concludes: "We, therefore, acknowledging with grateful 
bee.rta the goodnl!llll of the Great Legilllator in affording ua an oppor
tunity, deliberately and peaceably, without violence o-r 8tll'prise of 
entering into an original, explicit and BOlemn compact with each 
other, and of forming a new constitution of civil government," etc.; 
this is declared to be done "to the end that it may bo a government 
of laws and not of men." 

The framers of the DeclaTation of Independence declared that the 
" legia!ative power, incapable of annihilation, had returned to the 
people at large for their exercise." 

What people did they mean? Surely the white adult mAles were 
not all voters, for suffrage was, in HOme colonie&, an .incident to the 
feudal doctrine or tenutee in land, and ~ly, after July 4 j 1778, 
females voted in HOme colonies, and free blacks voted, and in HOme 
statea, after the adoption of the •'ederal Constitution, exercised the 
sulfrage: Dred Scott v. Sanford, 19 Howard; B~ v. Ridgley, 41 
Mo. 93. 

Tbe colonists renounced allegiance, not to the English voters, not to 
the English Parliament, not to the English people, but to King 
(h,orge III., whoee subjects they were. They asserted that bo had 
abdicated the government here by declaring ua out of his protection, 
and waging war against. ua. 

According to the facta t'xistibg after the Declaration, and accord
ing to the theory of law, 8!J it then obtained, every citizen of the 
colonies became not only tree, but equal in rights, to any other 
oitizen. To be sure they were in that dreadful state contemplated 
by Blackstone, when he says that under such circumstances they 
were " without any judge upon earth to define their several rights 
and redress their several wrongs, and as all members which com
po~red their society were naturally equal. It may be asked" in whoee 
hands are the reins of government to be entrusted?" 

It is quite evident, however, that the framen of the Declaration 
drew the line sharply between government and laws, and between 
the politicalaociety and government. Their government was in the 
same state as that of their ancestors in 1688, when James n. abdicated 
the government in England. They invoked the weU-lmown doctrine, 
that during a change in government, the people are not without 
laws : American Ina. Co. v. Bales of Cottof1, 1 Peters, MO. They 
maintained that they had existing among them the common law or 
England, founded upon the ancient anti-feudal principles, consent 
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and repreeentation. It will be found upon a cloae e:ramination that 
throughout all the acte and declarations in all conventions or public 
888emblagee, thoae acting, proteaaed to observe the principle which 
lies at the loundatioo of our republican form of government, namely: 
That no authority waa to be exercised aa of pen10nal right, but that 
all authority waa derived from tlie people either by exprees grant, 
or by reason of actB pel'formed in the name or by the authority of tM 
peopk, and afterward by them ratified: Ware v. Hylton, 8 Dall. 282. 

There being no nobles or unequal classell, the question then recently 
put by Blacbtone waa forced upon them, must some superior l>f' 
constituted? Is self-government poeeible? Or must there be n 
IIOVereign P Can limitations be set upon all power? Or i8 the notion 
of a superior to command, N~ential to the idea of municipal law? 
According to the English doctrine, as stated by Blackstone, it W8ll 

etllllnti.al to the idea of law, that thel'emust be a superior, that itl, 
they were face to face to his, Blackstone's, definition of law. 'l'hat 
"law i8 a rule of action prescribed by the supreme power in a State." 
This position, says Judge Wilson, is only a branch of a more extended 
principle upon which a plan of systematic despotism has lately been 
formed in England. The principle is, that all human laws must be 
prescribed by a superior. This principle 1 mean not now to examine ; 
suffice to say, that another principle, very different in ita nature and 
operationt~, forme the basis of sound jurisprudence. Laws derived 
from the pure source of equality and justice must be founded on the 
(.'OD&ent of thoae whoae obedience they require : Chisholm v. Ga., 2 
Da1l 468. 

The idea ot sovereignty, which obtained at the time of the Revolu
tion, regarded 88 the esl!ential attributes of aovereignty, inequality 
and unlimited power. Inequality and pen10nal superiority were re
pudiated l.ly the Declaration of Independence. What waa eubetituted 
in ita stead? Certainly, 80 far as this question i.s concerned, they 
acted upon an entirely new and different principle. I may add upon 
one never before practised in any country, viz. : The one just men
tioned, that power ia never to be exercised as of pen10nal right. The 
doctrine of representation waa not of recent origin ; the doctrine of 
consent waa at the basis of Engli11h law, although Blackstone aeema 
to have omitted to notice the decisionsofthe judges of England upon 
thoae questions : Middleton v. Cross, 2 Atkyns, 65; Matthews " · 
Burdett, 2 Salk. 672. 

The idea of sovereignty hal' haunted us like a ghost. Sovereignty 
was either God-given, or created by the constitution. We have 
formed a contempt for the doctrine of the divine right of kings, bu' 
has submission to an asaumt>d superiority worked the same end? 

The fundamental and peculiarprinoipleinAmerican constitution~ 
law, is the republican one, Ulat no power is ever to be exercised as of 
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penonal right. In Amerloa, by reason of the equality of the citizen, 
the principle naturally ex.i6ted by virtue of their condition, that no 
individual had any r~ht to exercise authority over any one else, and 
it naturally l't'fJUlted that no power could be exerciBOO ex~pti.og by 
the oonaenc of the governed. 

The eeoond novel principle adop~ by the American people, is tha' 
they deliberately proceed to limit all power. Indood, they aet lim· 
itation upon their own power. U these principles are underatood, we 
may appreciate what is meant by a government of laws and not of 
men. :Marbury tl. Madison; 1 Cranch, 187; Lutherv. Bol'den, 7 How. 1. 

In America, there is recognized two distinct branches of legislative 
power. The one exercised by the electors, or voters, 88 the imme
diate representatives of the people, and now habitually exercised a.t 
elections and in 888emblages, which have become familiar in the 
States, under the name of constitutional conventiollll, beca\188 their 
operations are confined and limited to the enactment of political leg• 
islation. GrimpkieArg.lHill,SouthCarolina, 16 ; JamisonConstitu· 
tional Convention, 21-22. 

The other is ordinary legislation exercised by CongTet~S, or the state 
lt>gislators, chosen by the electors to represent the whole people. Tbe 
former wu unknown in England. 

The new principle which prevails, that no power shall be exereieed 
88 of pe1'80nal right, but officially, 88 a tnlst, resulted in an entirely 
new application of the old idea of representation and put. a new upect 
upon tho doctrine of coneeni:, very different from the old idea. It is 
the doctrine. o.t the voluntary consent, or convention or agreement of 
equals, not the doctrine or submisaion. 

The question arises, by the conaent of whom? The oonaent of the 
people as a body, or the consent of the inliividuala? It is an axiom 
in American law, that government derives all its jUBt powers from 
the consent of the govemed, not from the submisaion of subjects tQ 
a government promulgated by a supremo power. It would be a 
peculiar idea of collllent if no choice was allowed. The manner in 
which the consent is aaid to have been given by thoee living con
temporaneous with the time, determines wboee consent was oon
llidered to be nece98&t'Y, and expressly answers the question, who were 
the people at the time of the revolution ? 

"It is to be remarked that in the Ya.rioue natloll8, even in the rep
resentative government of the United States, the conaent o.t the entire 
body of the people ba.a never been exp1'888ed,. 88 1 the people' comprise 
all of the women and children of every age and class. But they were 
not 1 the people' in the same aenae, until the constitution was adop~. 
A certain number of men have SMumed to act in the name of all the 
community." 1 Sharswood Black.atone, 147 N. 11; Ware v. Hylton, 
S Dall. 2112; Dred Soott cue, 19 Howard ; Federalist, .0. 
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.But how, says J1111tioe Shanrwood, can the OODIIellt of the governed 
lM.I in any sense implied, if the citizen is coerced to remain a memoor 
of the State through all the changes which its form of government 
may undtlrgo, whether with or without his approbation? It is clear 
that in any such change be may remove him.eelf and his property to 
another country if he cbooeetl. This course was adopted at the period 
of the American revolution. All pel80D8, wliether natives or i.n.bab
itants, were oooeidered entitled to make their choice, either to l'eJXl&in 
subjects of the British crown or beoome a citizen of one or other of 
the United Btatea. In eome cases that time was pointed out by ex~ 
press act of the Legialature. Ingalls "· TrusteE~~, 8 Peters, 168 ; 1 
Sbarewood Blackstone, 47, note. 

In order to make such pereone members of the State, there m1111t be 
BOme overt act of coD!Ient on their own part, showing an intention to 
aeswne auoh a chan.cter. Ingalls v. Trustees, 8 Peters, 1158. 

In all States some must originally CJI!BUrM to act. In eome States, 
Uloee who act auume to aot in their oum right, thus usurping the 
right to govern. This is the origin of the feudaleovereignty. Chis
holm v. Ga., 2 Dall. 416. In the formation of our government by 
exprees declaration, tboee who a&~Umed to act in any capacity and in 
each step towards the fonnation of this government aasumed to act, 
not on their own behalf, not of right, but in the representative ropac
ity in the name of the people of these colonies. Federalist No. 40 ; 
Ware"· Hylton, 8 Dall. 282; Declar$tion of Independence. 

It is only such ac18 as are profeesed.ly performed in the name of 
another that need to be or can be raWled, by seeking the ratification 
the persons acting admit the neceaeity thereof. This' doctrine of 
consent by exercising the right of election is the basis of each man'" 
consent to the form of government. lnga1a v. Trustee, 1 Pet. 158-167; 
Talbot v. Jansen, 8 Dall. 18. 

Our constitution oofore the adoption was nothing else than an in~ 
fonnal proposition, submitted to the people for Moption. 

There was no authority to call a convention of ~he people. Fed
eralist No. 40; Duer's Outline. 

This constitution createe direct relations between the United States 
government and individuals. White v. Hart, Walt. 650; Chisholm 
v. Ga., 2 Dall. 4.85. This oonstitution is the only grant, WarT8Jlt, 

charter or authority which uy person whether body politic, class or 
individual can refer to aa justifying the exercise of' any power. Pen
hallow t•. Doan, 8 DalL 98. 

The State, says Justice WilBon, may oo described as a complete body 
of free pen10ns united together for their common benefit to enjoy 
peaceably what is their own. The only rational and natural method 
of constJtuting a civil sooiety is by convention or consent of the 
memben who compoee U, for by a civil eociety we properlr 
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undt'rata.nd the voluntary union of peraona in the same end and 
in the ~~&me mea.na· requisite to obtain that end. Wilson's Works. 
VoL 1, p. 805. 

In thia social compact, each individual engagt'8 with the whole col
lectivaly and the whole collectively engages with each individual. I d. 

In floee states, the people fonn an artificial person or body politic. 
They form that moral peraon to which we aaaign, by way of emi
nence, the dignified appellation, tht'Btate. The Pf!Ople of the Unit.ed 
States did not surrender the sovereign or supreme power to the State. 
In Chisholm u. Ga., 2 DalL ~. tbe 1lrllt case concerning a constitu
tional question, the question is aaked, "Who were the people?" tbe 
answer is, ''They were the citi.r.ens of the thirteen colonies.'' 

In the case of P£>nhallow u. Doa:le, 8 Dall. 98, in the United St&tee 
Supreme Court in 1798, Judge Patterson says : "A distinction waa 
taken at the bar between a State and the people of the State. It is 
u distinction I am not capabl~ of comprehending. By a State form
ing a republic, I do not mean the lesisl&ture of tbe State, the execu
ti'l'e of tbe State or the judiciary, but all the citizens which compose 
that State, and are, lf I may 110 &pl'e88 myself, integral Parte of it, 
altogether fOTWing a body politic. 

"The great distinction betw£'en mot1arcl1ies and republiC!! is, that 
in the fonner, the monarch is considered u the sovereign, but in a 
republic all the citizens are equal and no C'itiu>n can exercise any 
authority over another, but in virtue of a power constitutionally given 
by the whole community, and suob authority when exercieed is in 
effect an aot of the whole community." . 

Chief Justice Jay, in Chisholm v. Ga., 2 DalL 472, lilly& that, "the 
feudal idea runs through the jurisprudent.'& of England. No such 
ideu obtain here. At the revolution the sovereignty devolved on the 
p~opl~, and tl1ey are tmly the sovereigns of the coun.tty, but they are 
HOvereigna without subject (unless the African slaves among us may 
he so called), and have none to govem but. themaelores. The citi.r.ena 
ot America aro equal u fellow-citizens nnd as joint tenauta in the 
son~l'('ignty." 

It Is maintained in the Dred Scott decision that the words '' People 
of the United States and citizens" are SYJlonymou.s terms, and mean 
the same thing. They both describe the political body, wbo accord
ing to our republican institutions, form the sovereignty, and 'W'bo hold 
the pow£>r and conduct the government through their representatives. 
They are what w·e familiarly call th6 sovereign people, and every 
dtizen is one of this people, and a constituent member of this eov· 
t>r<'ignty. 

Judge Taney agTeed with all tche rest that the free negro might be 
A citizen of a State, and the undisputed facta were that the free negro 
had bP.en given the right o( suffrage before the Conatitution, and in 



APPENDIX. 673 

8eV'eral o! tbe States alter the Constitution, but he held that a 11egro 
who himself had been a elave, or any of whoee anceatom had been 
alavee, could not become a citizen of·the United Staiee, and that a 
State Legislature had no power to invest him with that status. No 
one contended but that every cit.izen was one of the people. In the 
case of Blair t~. Ridgely, cited by Judge Cooley, the opinion or the 
ccurt recites that in aeveral of the Statee the free blacks were given 
tbe right to vote, and that afterward the au1frage was *akenawa_y 
from them, and noticing this fact 88 an ugument that au1fmge ia not; 
a vested right but a mere privilege. 

Having shown w)lat waa understood 88 the meaning of the wotd 
people at the time of the Declaration of Independence, and up to the 
period of the war, it is \UlDeCIEIB8&ry to enter into an investigation of 
the doctrine of suffrage. 

Nevertheless, the argument would be ecaroely complete without 
stating the doctrine tbat those persona who ue inatrusted with the 
ballot are considered according to the theory of our constitutional 
law to be merely representatives of the whole body of the people, 
and merely bold an ofB.oe or trust, but that such a right is not a 
vested one. This was clearly brought out in the constitutional con
~ention o£ New York in 1846. The office and duty of electors is but 
a part of the machinery of the government ; but as we have seen no 
man, claas, convention or body ever attempted to exercise any 
authority or right other than in the name and by the authority of 
the people of tb~.> State. . 

It would be interesting to notice the diJferenae between the ' origin 
of suffrage in England and America. Those who are intel'i!Sted 
euough in their own liberties to understand these things, may find 
tbem clearly explained in Webster's argument in the case of Luther 
v. Borden, 7 How. 1, and the case of Blair v. Ridgely, 41 Mo. 68, 
where the question is consistent. 

The doctrine asserted by Mr. Field leavee the adult and UI1Dl&ITied 
female without even the shadow or theory of representation in the 
government. Bu.ch a doctrine is much behind the idee. of repl"esenta
tion under the Roman constitution, where every peraon of every sex 
and age belonged to some family and the bead ot the family reprt>
aented all the members of the family. In feudal England the feudal 
lord was the protector and representative of every v888al and the 
sovereign lord the representative of them all. This new idea is a 
doctrine fraught with dangerous consequences. The idea that every 
foreigner ia taught that he becomes, when naturaliud, a so~ereign to 
our own native-born citizens is little short of absurd. Is the rising 
generation to be taught that we have a citizenship which ia subject 
to another class which is sovereign ? 

There waa nothing absurd, unreasonable, dangerous or despotic iD 
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the idea that the males should repreeent. the people as their agents or 
trustees, but the idea stated by Mr. Field is despotic. The lavialwe88 
with which the suffrage is granted to ignorant aliens is degrad
ing t.o our free instituti0118 and not calculated t.o improve American 
institutions, but, coupled wil.h such a view of sovereignty it is poll· 
tical suicide. 

U more time were spent in the study of the writinp and opinions 
of our forefathers who founded this government, and expounded ita 
fundamental principles, our people would kuow more of t he nature 
of our own government. The remark of the same learned Judge 
Wilson very justly auma up this whole question : "Was sovereignty 
created by the Constitution? As all members of aociety are naturally 
equal, it may be asked how is tbia superior t.o be constituted. I very 
well know how a State once fonned can constitute their trustee, 
butl am yet to learn how it can create a superior. Ia there any other 
human sou~ from which superiority can spring? It i.e thought 
there is. lt is thought that human submission can effectuate a pur
JXlll8 for the accomplishment of which human auifrage is found to 
be unavailing. Must submiasion t.o equality be a yoke under which 
we must pass belol'e we can diffuse the mind-power or participate 
in the benign inftuence of law?" 
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